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THE QUESTIONS PRESENTED 


1. Did the trial court err by failing to hold that an 
agreement to purchase about one-half of the stock of a 
corporation at one-eighth of its value should be cancelled 
on the ground of fraud, where the surviving party, who 
occupied a close relationship of confidence and friendship 
with the other party, now deceased, induced the other 
party to sign the agreement, which contained a provision 
for a redetermination of the sales price of the stock from 
time to time as it increased or decreased in value, when in 
fact no such redetermination ever was made during the 
eight years the agreement was in effect despite the great 
increase in value and such surviving party now admits 
that ‘‘it was not his intention at any time to consent to any 
change’’ in the sales price? 


2. Did the trial court err by failing to hold that the 
stock purchase agreement should be rescinded because the 
consideration therefor was grossly inadequate and the 
surviving party, who claimed the benefits under the agree- 
ment and who occupied a close relationship of confidence 
and friendship with the other party, was guilty of in- 
equitable conduct? 


3. Did the trial court err by failing to hold that because 
of the gross inadequacy in the purchase price of the stock, 
the activity of the surviving party in the drafting of the 
agreement and the relationship of close confidence and 
friendship which existed between the parties, there arose a 
presumption in law that the surviving party, who is claim- 
ing the benefits under said agreement, had taken an undue 
advantage of the deceased party and that the personal 
representative of the deceased party was entitled to have 
the agreement rescinded on the ground that the surviving 
party had failed to remove the presumption of wrong- 
doing and to show by the clearest evidence that the pur- 














chase price for the said stock had been fixed by the 
deliberate and intentional acts of both parties? 


4. Did the trial court err by failing to hold that the 
stock purchase agreement between the two parties should 
be rescinded solely on the ground that the consideration 
therefor was so grossly inadequate as to shock the 
conscience of an ordinary person? 





INDEX 


Page 

I. JURISDICTIONAL STATEMENT .........20cecsccees 1 

Tt, SvateMenr or THE CASE 2 vies cc cc ksas va ct ve ves 2 

ITE, Saareweer or POG. 6ccavescisivieisccaaeewn 10 

IV. Summary or ARGUMENT ...............-e000-- 1 
V. ARGUMENT: 


1. The stock purchase agreement should be re- 
scinded because at the time appellee executed 
it he secretly intended that he would not con- 
sent to a redetermination of the sales price of 
TS IEC os ince: cadk hice aise esd Kad ecw Bie pd i tw ne dc Ged 12 


2. A court of equity will rescind a contract where 
the consideration therefor is grossly in ade- 
quate and the party receiving the benefit 
under such contract is guilty of inequitable 
ee ea sack rs cra on ats a oe nee 22 


3. It is incumbent upon Duckworth to show that 
the stock purchase price was fixed from time 
time by the deliberate and intentional act of 
TDI RMIT a is wis te Sasol Sh sh ap ea at We sane eon pail 28 


A. Such a showing must be made by Duck- 
worth because he stands in a fiduciary rela- 
tion with appellant as legal representative 
of Easterday’s estate .................. 28 


B. Such showing must be made by Duck- 
worth because of the gross inadequacy of 
consideration for the contract involved 
POCO iid ad ia sine bi woes sre ene na es a Yea ees 33 


C. Duckworth having failed to make any show- 
ing regarding the fairness of the stock pur- 
chase price, he was duty bound to waiter: 
mine the sales price of the siitieie as contem- 
plated by the agreement ................ 34 

















5 BS SACRE PERSE CE LU PO a Ria a Oe Bt beairte 


Pal Se Re tie 


Ady Be Rd. 





i Index Continued 


Page 


4. A court of equity will rescind a contract solely 
on the ground that the consideration therefor 
is so grossly inadequate as to be shocking to 


the conscience of an ordinary person ........ 
Wi. Comenosiow 2.4. ckicsciaianeee se ee aw bs ae oowse 40 
TABLE OF CASES 
Ames v. Gilmore, 59 M6. 530 ocx v5, 05 20 04 em om om 00 oes 26 
Apperson v. Burgett, 33 Ark. 328 ..2.......esses00. 26 
Ballentyne v. Smith, 205 U.S. 285 .................. 39 


Beckwith v. Kings Mountain Min. Co., 87 N.C. 155... 26 
Billups v. Montenegro-Reihms Musie Co., 69 W.Va. 
Py CO BR FES nc das aie Sr od ke te ne ee eG 4RR 


Black v. Epstein, 221 Mo. 286, 120 S.W. 754 ........ 27 
Brink v. Canfield, 78 Okla. 189, 187 P. 223 .......... 39 
Bruner v. Cobb, 37 Okla. 228, 131 P. 165 .......... 33, 37 
Bryant v. Simonean, 51 TN. 324 26s ciascavswacew ces 27 
Butler v. Haskell, 4 Desaussure 651 ................ 
Causey v. Sea Board Air Line Railroad Co., 166 N.C. 

Be RN ET ce wit sta sare sea Shee cw wr nein igs Son RRL 
Chance v. Chapman, 195 Ala. 513, 70 So. 676 ........ 39 
Cotton v. Stevens, 80 N.H. 175, 115 A. 618 .......... 30 
Cubbage v. Franklin, 62 Mo. 364 .................. 26 
Davideon Vi Tittle, 22 Ph. 24D oc venice se nave we mews 39 
Dotson v. Norman, 159 Ky. i 169 S.W. 527 pe iek es 39 
Fisher v. Shelver, 53 Wie. 498 .........ccccccccces 26 
Fletcher v. McGill. 110 Ind. Body. TO NE. GOL. « x5 on sae Zayed 
Fortin v. Sedgwick, 133 Iowa 233, 110 N.W. 460 ...... 39 
Frey v. Onstott, 357 Mo. 721, 210 S.W. (2a) S87 ««.s21,38 
Faller v. Brewster, 53 Md. 358 Riu leds Res vs Sc ch ack 26 
Globe Steel Abrasive Co. v. National Metal Abrasive 

Co., (C.C.A. 64) 101 F. (2d) 489 .............. 16, 21 
Graffam v. Burgess, 117 U.S. 180 ........ 23, 24, 27, 33, 37 
Hagerty v. Olmstead, 39 App. D.C. 170 ............ 32 


_ Hight v. Richmond Park Improvement Co., 47 App. 
DG: GIS 6 cs os nd ns sa ha we Se oe Se He 0 ws 16, 18,21 
Howard v. oe 61 F. a 577, cert. denied in 289 
_ US. 731 em Ct Bal oss cs cima neeae wins eisen 





Index Continued 


Johnson v. Johnson, 66 Wash. 133, 119 P. 22 

Johnson v. Radio Station WOW, 144 Neb. 406, 13 
N.W. (2d) 556 

Kirby v. Sellards. 82 Kan. 291, 108 P. 73 

Kloepping v. Stellmacher, 21 N.J. Eq. 328 

Krehs v. MeDonald’s Executrix, 266 S.W. (2d) 87 ... 

Lee v. Davis. 16 Ala. 516 

Loring v. Dunning, 16 Fla. 119 

Maldin Trust Co. v. Brooks, 276 Mass. 464, 177 oe 


100 
Mangold v. Bacon. 237 Mo. 496, 141 S.W. 650 
MeDermott v. Lindquist, 66 Colo. 88, 179 P. 147 
MeDonald v. Smith, 95 Ark. 523, 130 S.W. 515 
MePahul v. Walters, 167 N.C. 182. 83 S.E. 321 
Moore v. Sawyer, 167 F. 826 
Morris v. Robey, 73 Ill. 462 
Nichols v. Roach, 267 Ill. 388, 114 N.B. 914 
Nodine v. Richmond, 48 Or. 527, 87 P. 775 
Odel v. Cox, 151 Cal. 70. 90 P. 194 
Philadelphia Storage Battery Co. v. Kelley-How- 
Thompson Co., 64 F. (2d) 834 
Prudential Life Ins. Co. v. LaChance, 113 Me. 550, 95 
A. 


223 
Rich v. Doneghey, 71 Okla. 204, 177 P. 86 
Rogers v. Virginia-Carolina Chemical Co., (C. ae 
3rd) 149 F. 1 
Schroder v. Young, 161 U.S. 334 
Schwartz v. Reznick, 257 Tl. 479, 100 N.E. 900 
Reeey) eal & Refrigeration Co. v. Droste, 80 
(2d) 
Steinfeld v. Nielson, 15 Ariz. 424, 139 P. 879 ........ 
Steinmetz v. Steinmetz, 125 Conn. 663, 7 A. (2d) 915. 
Stephens v. Ozbourne, 107 Tenn. 572, 64 S.W. 902 .... 
Stevens v. Dillman, 86 II]. 233 
Tennant v. Dunlop, 97 Va. 234, 33 S.E. 620 
Towson v. Moore, 11 App. D.C. 377 
Turner v. Pabst Brewing Co., 74 App. Div. 106, 77 
N.Y.S. 360 
Welbourn v. Kleinle, 92 2nd 144, 48 A. 81 
Worth v. Watts, 74 N.J. Eq. 609, 70 A. 357 














Index Continued 


Wright v. Barnard, 248 F. 756 16, 
Wrobleski v. Wrobleski, 329 Mich. 61, 44 N.W. a 


23 American Jurisprudence Sec. 106 

51 American Law Reports pages 46-177 

Corpus Juris Secundum, See. 23a 

Kerr, Fraud and Mistake, American Ed., Sec 186 . 

Pon s Equity J urisprudence, 5 Ed, Vol. 3, Sec. 
7 


Restatement of Contracts, Vol. 2, pe 473 
Schouler on Wills, 3rd Ed., Sec. 245 
1 Underhill, Wills, Sec. 145 





IN THE 


United States Court of Appeals 


For THe Disrricr or Cotumsia Ciecuir 
No. 13,714 


Raz E. Heutms, Administratrix of the Estate of 
Charles W. Easterday, deceased, Appellant 


Vv. 


Raymonp EF’. Duckworts, et al, Appellees 


Appeal from the United States District Court for the 
District of Columbia Circuit 


BRIEF 


I 
JURISDICTIONAL STATEMENT 


This is an appeal from a judgment entered January 3, 
1957, denying appellant’s motion for summary judgment, 
granting the motion for summary judgment for appellee, 
Raymond F. Duckworth, and dismissing appellant’s com- 
plaint. (App. 55, 56) Notice of appeal was filed 
January 7, 1957. (App. 57) Jurisdiction of this Court 
is invoked under the Act of June 25, 1948, c. 846, 62 Stat. 
929, as amended by the Act of October 31, 1951, c. 655, 
§ 48, 65 Stat. 726, 28 USC 1291. 














ae EG Ss Gat Mien ae eee 





2 


II 
STATEMENT OF THE CASE 

Appellant filed this appeal in her capacity as the 
Administratrix of the Estate of Charles W. Hasterday, 
having received her appointment on October 1, 1956. 
(App. 2, 3) 

The case arises as the result of a dispute over a stock 
purchase agreement executed on May 20, 1948, by and 
between the late Charles W. HEasterday (hereinafter 
referred to as Easterday), party of the first part, Raymond 
F. Duckworth (hereinafter referred to as Duckworth), 
party of the second part, and the National Bank of Wash- 
ington, successor to the Hamilton National Bank (here- 
inafter referred to as the Bank), Trustee. (App. 12-16) 
The controversy involves the price to be paid for said 
stock. Appellee contends the price should be $10.00 per 
share, whereas appellant maintains that it should be 
approximately $80.00 per share. The Bank as Trustee 


takes a neutral position as it maintains it is merely the 
stakeholder. 


_ Sometime prior to April 15, 1948, Easterday, then 70 
years of age, invited Duckworth to go into business with 
him. (App. 26, 30,34) Easterday had been in the general 
roofing and sheet metal contracting business in the District 
of Columbia for about 45 years and enjoyed a fine reputa- 
tion for reliability, skill and integrity. (App. 3) Duck- 
worth, on the other hand, was a young man, approximately 
37 years of age and a graduate of George Washington 
University with degrees in business administration and 
law. (App. 34) He also had several prior years of 
experience in the roofing business. (App. 26) 

Duckworth accepted Easterday’s invitation to join with 
him in the operation of the roofing business and, in order 


to carry out their plans, Duckworth prepared a preliminary 
memorandum which was intended to form the basis for 
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their joint operation of the business. (App. 48, 49) Said 
preliminary memorandum, in substance, provided as 
follows: 





(1) that a corporation known as ‘‘The Easterday- 
Duckworth Company,’’ was to be formed; 


(2) that the capital stock of the Company was to be 
in the amount of $15,000, represented by 1500 shares 
of the par value of $10 a share, to be equally divided 
between Easterday and Duckworth; 


(3) ‘‘It is hereby understood and agreed that the 
stock issued to the parties to this agreement will be 
placed in trust with the Hamilton National Bank and 
a trust agreement executed whereby the stock of one 
party to this agreement will be sold and transferred 
only to the other party to this agreement. This transfer 
will be made upon the death of one party or sooner 
by mutual agreement. The vendee is to have the 
option of purchasing the stock of the retiring member 
in one transaction or of spreading the purchase over 
a period of 12 months. The purchase price of the stock 
shall be par value of $10 per share unless modified by 
the parties by subsequent agreement.’’ (Emphasis 
supplied). 


(4) Easterday and Duckworth were to be officers of 
the corporation and receive annual salaries of approx- 
imately $5,000 each, and ‘‘during active participation 
in the management of the organization, additional 
compensation may be provided up to $10,000 if the 
earnings of the corporation are sufficient to justify 
such additional payment.’’ 





The preliminary memorandum was subsequently formal- 
ized and executed by Easterday and Duckworth on 
April 15, 1948. (App. 10, 11,12) It provided as follows: 





‘““Conrractr 


‘“‘This agreement, entered into this 15th day of 
April, 1948, between Charles W. Easterday and 
Raymond F. Duckworth is to outline the terms and 
conditions under which a corporation is to be formed 
by them. 
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‘‘This corporation is to be known as the Hasterday- 
Duckworth Roofing Company and is to be formed for 
the purpose of carrying on a general roofing and sheet 
metal contracting business and for the purchase and 
sale of roofing and other building materials. The life 
of the company is to be perpetual, unless or until the 
stockholders find it to their mutual interest to dissolve 
said corporation as permitted by law. 


‘‘The authorized capital stock of the Easterday- 
Duckworth Roofing Company is to be in the amount of 
$25,000 and is to be divided into 2500 shares of a par 
value of $10. Stock in the amount of $15,000 is to be 
issued at this time and 51% of this stock is to be 
subscribed for by Mr. Easterday and 49% by Mr. 
Duckworth. Mr. Duckworth will pay for his stock in 
eash and Mr. Easterday will pay for his stock by 
the transfer of cash and other assets of actual value 
from his present business to the new corporation in an 
amount equal to the par value of stock subscribed to 
by him. Mr. Easterday will also transfer the balance 
of the assets and the liabilities from his present 
business to the new corporation, and the actual net 
value of these assets will be a debt of the corporation 
to Mr. Easterday. Interest as determined by the 
corporation will be paid on this indebtedness. This 
indebtedness is to be liquidated at the convenience of 
the corporation. 


“Tt is hereby understood and agreed that the 
majority stockholders will not vote, or cause to be 
voted, a dissolution of the corporation or a complete 
disposition of the assets of the corporation without 
the consent of the minority stockholders. 


‘It is further understood and agreed that the stock 
issued to the parties to this agreement will be placed 
in trust and a trust agreement executed whereby the 
stock of one party will be sold and transferred only 
to the other party. This transfer will be made upon 
the death of one party or sooner by mutual agreement. 


‘‘The vendee is to have the option of purchasing the 
stock of the retiring member in one transaction or of 
spreading the pureinse over a period of 12 months. 


The purchase price of the stock shall be the par value 
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of $10 per share unless modified by the parties by 
subsequent agreement. 


‘“‘It is further understood and agreed that the 
parties to this agreement, as officers of the new cor- 
poration, will establish basic salaries for themselves 
of approximately $5,000, more or less. During active 
participation in the management of the corporation, 
additional compensation may be provided up to 
$10,000 if the earnings of the corporation are sufficient 
to justify such additional payment. 


‘‘The organization of the corporation referred to 
herein is to be executed as quickly as possible after 
the execution of this agreement. 





‘“‘In witness whereof the parties hereto have 
executed this agreement this date as beforementioned. 


/s/ CHaRLes W. HastrerDAy 
/s/ Raymonp F. Duckworrs.”’ 
(Emphasis supplied) 


In accordance with the aforesaid agreement dated 
April 15, 1948, and after the incorporation of the 
Easterday-Duckworth Roofing Company, Easterday, Duck- 
worth and the Bank executed a trust agreement on May 20, 
1948, which provided, among other things, that upon the 
death of either Hasterday or Duckworth, the survivor 
would have the right to purchase the stock of the deceased 
party. The agreement contained the following provisions 
regarding the price and the redetermination of price from 
time to time: 





‘¢Antictgs IIT 





“The price which the surviving stockholder shall 
pay for the stock of the deceased stockholder shall be 
at the rate of $10.00 per share; provided, however, 
that such sale and purchase price may, from time to 
time, be redetermined and changed in the following 
manner: 
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‘‘During the month of January in any year while 
this agreement remains in force, the parties of the 
first and second parts shall have the right to increase 
or decrease the sale and purchase price by an instrn- 
ment in writing signed by the parties of the first and 
second parts and filed with the Trustee, the last paper 
writing so filed with the Trustee prior to the death of 
either of said parties to be final and conclusive in 
establishing such value and shall effectively fix the 
price at which the surviving stockholder shall purchase 
and the Trustee shall sell the stock of the decedent in 
said corporation.”’ 


In accordance with the agreement, the company was 
capitalized at $25,000, and authorized to issue 2500 shares 
of stock of the par value of $10 a share (App. 10). 1500 
shares of stock were issued to the following persons: 


760 shares Charles W. Hasterday 

10 shares Ray E. Hasterday (now Helms) 
720 shares Raymond F. Duckworth 

10 shares Bertha E. Duckworth 


(App. 4, 24, 25) 


The actual value of the stock at the time the aforesaid 
agreements were executed and the Hasterday-Duckworth 
Roofing Company was incorporated was approximately 
$10.00 per share. (App. 10, 24, 25) 


It was the custom of the Company to prepare annual 
profit and loss statements at the end of each calendar year 
to show the total net worth of the business. The assets and 
net worth of the Easterday-Duckworth Roofing Company, 
as reflected by its respective profit and loss statements 
from the date of its incorporation through December 31, 
1955, gradually increased in value each year and on 
December 31, 1955, the total net worth of the company, 
not including good will or going concern value, was 
$120,139.92 or approximately $80.00 per share. (App. 5) 
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Easterday was aware of the increase in the value of his 
stock because in early 1956, shortly after the profit and 
loss statement of the Easterday-Duckworth Roofing Com- 
pany had been rendered for the year ending December 31, 
1955, he handed appellant, one of his daughters, a 
pencilled memorandum in his own handwriting (App. 43), 
together with a copy of the Company’s 1955 profit and loss 
statement. (App. 38, 45, 46, 47) At the time he handed 
appellant the pencilled memorandum, he told her that the 
figures ‘*4%4 of 120,000 = 60,000,’’ which appear on said 
memorandum, referred to his interest in the Easterday- 
Duckworth Roofing Company. (App. 38) He also in- 
formed the appellant, at this same time, that his estate 
consisted of the assets listed on the pencilled memorandum 
and that after his death, he wanted the appellant to take 
the proceeds from his interest in the Roofing Company 
and place them in a trust for the life benefit of his other 
daughter, Martha Elizabeth Kasterday, who had been an 


invalid since birth. (App. 38) 


In early September 1956, and immediately prior to his 
last illness, Hasterday confided with two of his close 
friends, Bernard Weaver and Anne Panor. (App. 49, 50, 
51,52) To each of these persons Easterday stated that the 
value of his interest in the Roofing Company was about 
$60,000 and he told them he had arranged to place such 
interest in trust for the benefit of his invalid daughter. 
(App. 50, 51, 52) 


Duckworth was also aware of the increased value of the 
stock of the Roofing Company, but in paragraph 10(a) of 
his answer to appellant’s complaint he states: 


‘“‘This defendant says the price of the stock was 
never changed; there was never any intention on the 
part of the late Mr. Hasterday or himself to change 
it, there was never any discussion, request or 
suggestion during the lifetime of Mr. Easterday 
regarding a change, that it could not be changed with- 
out his consent and that such consent was never given, 
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and further no modification of any kind of the Trust 
agreement was ever made and therefore none was sent 
to the said Bank.’’ (App. 26) 


In paragraphs 12 and 13 of his said answer, Duckworth 
says: 


‘c# * * This defendant admits there was a relation 
of confidence and friendship between him and the 
deceased and that the true intention of both of them at 
all times was reflected by the terms and conditions of 
the contract and trust agreement under which the 
business was started and operated for about eight 
years.’’ (App. 27) 


Duckworth in his affidavit in opposition to the pre- 
liminary injunction makes the following statement: 


‘‘Further, he states that the provisions of article III 
of the Trust agreement of May 20, 1948 and the pro- 
visions of a fourth paragraph on page 2 of the con- 
tract of April 15, 1948, both require his consent to 
any change in the price at which the stock could be 
eee from the bank as Trustee in the event of the 

eath of either party. 


‘‘No change was ever made im this price, that he is 
advised and believes no change could be made without 
hig consent, that it was never has imtention at any 
tig’ to consent to any change in this provision, nor 
was any request or suggestion ever made to him by 
the late Charles W. Easterday that any change be 
made.’’ (App. 32) [Emphasis supphed] 


| Easterday died on September 11, 1956. No formal paper 
writing changing the purchase price of the stock ever was 
filed with the Bank. (App. 6, 26) Shortly after the death 
of Easterday, Duckworth tendered to the Bank the sum 
of $7,600 ($10.00 per share) in cash and demanded the 
760 shares of stock held by it in the name of EHasterday. 
(App. 27) At the same time, appellant requested the 
Bank not to deliver the 760 shares of stock in its possession 
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to Duckworth unless he paid to the Bank the true value of 
said stock. (App. 6) 


On October 9, 1956, appellant filed with the District 
Court for the District of Columbia her complaint for a 
temporary restraining order to prohibit the Bank from 
delivering the 760 shares of stock to Duckworth and asked 
the Court to issue a mandatory injunction directing the 
Bank to return the stock to the appellant and to cancel the 
stock purchase agreement unless Duckworth elected to pay 
to the appellant the value of said stock as reflected by 
the profit and loss statement of the Easterday-Duckworth 
Roofing Company as of the date of Easterday’s death. 
(App. 2-9) On this same day, the Court issued the tem- 
porary restraining order requested by appellant. (App. 
19, 20) 


The Bank in its answer filed October 15, 1956, to 
appellant’s complaint asked the Court to adjudge the 
respective claims of Duckworth and the appellant and to 
instruct it with respect to the disposition of the 760 shares 
of stock. (App. 21, 22) By consent of all parties, the 
Court on October 18, 1956, dissolved the temporary 
restraining order issued October 9, 1956, denied appellant’s 
motion for a preliminary injunction, and directed the Bank 
to continue to hold the 760 shares of stock of the Easterday- 
Duckworth Roofing Company to await the outcome of the 
instant suit. (App. 60) 


Motions for summary judgment were filed by appellee, 
Duckworth, and the appellant on October 18, 1956, and 
October 31, 1956, respectively. (App. 32, 37) On 
January 3, 1957, the Court instructed the Bank to deliver 
the 760 shares of stock in controversy to Duckworth and 
to pay to the appellant the sum of $7,600 in full as the 
purchase price for said stock. (App. 55, 56) 


On January 7, 1957, appellant filed her notice of appeal 
from the District Court decision and on that same date an 
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order superseding and staying the District Court judgment 
was entered pending the outcome of this appeal. (App. 57) 


tir 
STATEMENT OF POINTS 


I. The Court erred in denying appellant’s motion for 
summary judgment and in granting the motion of appellee 
Duckworth for summary judgment and in entering judg- 
ment dismissing appellant’s complaint. 


II. The Court erred in failing to hold that the stock 
purchase agreement should be cancelled because Duck- 
worth, who occupied a relationship of confidence and close 
friendship with Easterday, induced Easterday to sign the 
agreement by fraudulently representing that he, Duckworth, 
would consent to a redetermination of the sales price of 
the stock from time to time as it increased or decreased 
in value. 


Iii. The Court erred in failing to hold that the contract 
should be rescinded because the consideration therefor was 
grossly inadequate and Duckworth, the party who claimed 
the benefits under such contract, and who occupied a 
relationship of confidence and close friendship with 
Easterday, was guilty of inequitable conduct. 


IV. The Court erred in failing to hold that because of 
the gross inadequacy in the purchase price for the stock, 
there arose a presumption that Duckworth had taken an 
undue advantage of Easterday, with whom he occupied a 
relationship of confidence and close friendship, and that 
appellant was entitled to have the contract cancelled 
because Duckworth had failed to remove this presumption 
and to show by the clearest evidence that the purchase 
price to be paid by Duckworth for the stock after Easter- 
day’s death was fixed by the deliberate and intentional act 
of Easterday and Duckworth. 
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V. The Court erred in failing to hold that the contract 
between appellant and appellee, Duckworth, should be 
rescinded solely on the ground that the consideration there- 
for was so grossly inadequate as to shock the conscience 
of an ordinary person. 


IV 
SUMMARY OF ARGUMENT 


1. The stock purchase agreement provided that the 
parties should have the right each January to redetermine 
the purchase price of the stock from year to year by joining 
in the execution of a certificate of re-evaluation to be filed 
with the Trustee. When Duckworth signed the stock 
purchase agreement, he thus represented to Hasterday 
that he would consent from time to time to any reasonable 
redetermination of the purchase price of the stock. 
Easterday relied upon Duckworth’s representation and 
expected his estate, upon his death, to receive the true 
value for his interest in the Company. Duckworth now 
admits, after Easterday’s death, that ‘‘ct was not his in- 
tention at any time to consent to any change’’ in the price. 
Such mental reservation on the part of Duckworth at and 
before the execution of the stock purchase agreement con- 
stituted fraud in the inducement and Easterday, if living, 
could have the agreement set aside upon that ground. 
Appellant, as Administratrix of his estate, has the same 
right of rescission. 


2. The consideration ($7,600) for Easterday’s interest 
in the Roofing Company (valued in excess of $60,000) is 
grossly inadequate. Duckworth planned from the begin- 
ning to purchase Easterday’s stock under conditions most 
favorable to himself and was careful not to let Easterday 
know about his plans. Duckworth’s inequitable conduct 
along with the inadequacy of consideration constitute 
grounds for rescinding the stock purchase agreement. 
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| 3. A relationship of close confidence and friendship 
existed between EHasterday and Duckworth during Haster- 
day’s lifetime. A similar fiduciary relationship exists be- 
tween appellant, as Administratrix of Easterday’s estate, 
and Duckworth, as surviving stockholder. Since Duck- 
worth was active in the drafting of the agreements under 
which he is claiming a very substantial benefit from 
Easterday’s estate for a grossly inadequate price, and 
since he owes Easterday’s estate a duty of utmost trust 
and confidence as he did Hasterday during his lifetime, 
there is a presumption in law that Duckworth has taken 
an undue advantage of the decedent and it is incumbent 
upon him affirmatively to show by the clearest evidence 
that he has not betrayed his position of trust and con- 
fidence and that the purchase price for the stock of 
Easterday was fixed by the deliberate and intentional acts 
of both parties. The record fails to contain any explana- 
tion by Duckworth and consequently the agreement should 
be rescinded. 


4. The consideration for the stock purchase agreement 
is so grossly inadequate as to shock the conscience of any 
ordinary person and under such circumstances, the agree- 
ment should be presumed fraudulent and set aside. 


Vv 
ARGUMENT 


l. THE STOCK PURCHASE AGREEMENT SHOULD BE RESCINDED 
BECAUSE AT THE TIME APPELLEE EXECUTED IT HE 
SECRETLY INTENDED THAT HE WOULD NOT CONSENT TO 
A REDETERMINATION OF THE SALES PRICE OF THE STOCK 

At the risk of repetition, before discussing the decided 
cases, it may be helpful to summarize the salient facts, 
and the proper inferences to be deduced therefrom. 


The uncontroverted facts in the case show that Easter- 
day had been in the roofing business for approximately 
45 years. He had built up substantial good will in the 
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Washington area and was interested in bringing a young 
man into his business to assist in its operation. Duckworth 
was a young man, just out of military service with several 
years’ prior experience in the roofing business, who wished 
to buy an interest in a roofing business, and eventually 
own his own business. The two of them joined forces and 
it was decided that a new corporation would be formed, 
Duckworth would be permitted to buy into the business 
and the stock of the new corporation would be divided 
between them, 760 shares to Easterday and 720 shares to 
Duckworth. Duckworth at the time was approximately 
37 years of age, whereas Hasterday was 70 years of age. 
With such a difference in ages, Duckworth naturally was 
concerned about maintaining control of the business should 
anything happen to Hasterday and was the moving party 
in negotiating a stock purchase agreement with EHasterday. 
Easterday was willing to have Duckworth buy his interest 
in the corporation upon his death, provided he pay his 
estate the true value thereof. Under these circumstances, 
the parties entered into a stock purchase agreement which 
is commonly used in closely held corporations and partner- 
ships. They agreed that upon the death of either party, 
the survivor could purchase the stock of the deceased party 
and in such manner acquire ownership and control of the 
corporation. The price was set at $10.00 per share, which 
represented the then value of the issued and outstanding 
stock of the corporation, said corporation having capital 
assets in the amount of $15,000 when it was organized. 
Since the corporation had just been formed, the parties 
knew that the value of the stock would increase or decrease 
in value, so provision was made for redetermining the pur- 
chase price in the following manner: (1) the change was to 
be made in the month of January of each year (obviously to 
be based on the corporation’s annual financial statement) ; 
(2) both parties were to agree upon the new price to be 
paid for the stock by the survivor, and (3) an instrument 
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in writing setting forth the new price was to be executed 
by both parties and to be filed with the Trustee. 


Thus it appears from the facts that the parties entered 
into a normal and commonly used stock purchase agree- 
ment designed to protect both Easterday and Duckworth 
and to assure that each would receive a fair price for his 
stock. However, Duckworth now admits that at the time 
he entered into this contract, he never intended to permit 
any increase to be made in the price of the stock. In other 
words, Duckworth admits, by way of his sworn affidavit, 
that he entered into the contract in bad faith. Under 
such circumstances, Easterday, if living, could go into 
court and have the agreement canceled by reason of 
Duckworth’s misrepresentation and bad faith. For the 
same reason, appellant, as administrator of Easterday’s 
estate, should also be permitted to have the agreement set 
aside. The relief sought by the complaint is no different 
than that which any court of equity would have granted to 


Easterday during his lifetime. 

| Further consideration of the facts and circumstances of 
the instant case show how unconscionable it would be to 
permit Duckworth to purchase Easterday’s stock for the 
sum of $7,600.00. The following factors must be kept in 
mind: 


(1) The draft agreement (App. 48, 49), the preliminary 
agreement (App. 10, 11, 12), both prepared by Duckworth, 
and the trust agreement (App. 12, 13, 14, 15, 16) all pro- 
vided that the parties had the right to redetermine the 
sales price of the stock. 

(2) When the sales price of $10.00 per share was agreed 
upon in the preliminary and Trust agreements, such price 
represented the true value of the stock at the time both 
agreements were executed. 

(3) The stock of the corporation increased in value from 
year to year and on December 31, 1955, such stock was 
worth approximately $80.00 per share. 
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(4) Easterday was aware of the value of his interest 
in the corporation and informed appellant as well as his 
close friends Anne Panor and Bernard Weaver of the 
value of his interest. 


(5) Easterday’s daughter, Martha Elizabeth, has been 
hopelessly errppled since birth and her condition neces- 
sitates constant care and attention. Easterday was con- 
cerned about her welfare after his death and informed the 
appellant and his friends Anne Panor and Bernard Weaver 
that the proceeds from the sale of his interest in the cor- 
poration were to be put in trust for the support and main- 
tenance of Martha Elizabeth. 


(6) Hasterday’s invalid daughter was the natural object 
of his bounty and he never indicated in any way that he 
wanted to make a gift of his interest in the corporation to 
Duckworth. 


(7) Duckworth was also aware of the value of the stock 
and knew that in all probability he would outlive Easter- 
day, who was approximately 33 years older than Duck- 
worth. 


(8) Duckworth now admits, after Easterday’s death, 
that he never ‘‘at any time’’ intended to consent to a 
change in the sales price of the stock, although by the plain 
terms of the above mentioned agreements, he represented 
to Easterday in his lifetime that Duckworth’s consent to 
an annual increase in price would be given as a matter of 
‘‘righ 9 


(9) A close relationship of confidence and friendship 
existed between Duckworth and Hasterday. 


(10) During the eight years that the stock purchase 
agreement was in effect and the stock of the corporation 
was increasing in value, Duckworth states that he re- 
mained silent and said nothing about the technical 
requirements of the agreement to Hasterday. 
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_ (11) Duckworth took prompt action after Easterday’s 
death in an attempt to purchase Easterday’s stock for 
$7,600, when it was valued in excess of $60,000. 


Under these circumstances, it is inconceivable that a 
court of equity would not order such a contract to be 
canceled. Certainly, a court of equity should not place 
its stamp of approval on such an unconscionable agree- 
ment and approve the inequitable conduct and bad faith 
of the appellee, Duckworth. 


In practically all jurisdictions, including the District of 
Columbia, the courts hold that fraud may be predicated 
upon promises made without an intention of performance. 
The gist of the fraud in such cases is not the breach of 
the agreement to perform, but the fraudulent intent of 
the promisor; that is, the promisor’s false representation 
of an existing intention to perform his promise when such 
intent is in fact nonexistent, and the deception of the 
promisee by such false promise. 


The principle of law controlling in the case at bar is 
set out in the cases of Globe Steele Abrasive Co. v. National 
Metal Abrasive Co., (C.C.A. 6th) 101 F. (2d) 489; Wright 
v. Barnard, 248 F. 756; Rogers v. VirgumiaCarolina 
Chemical Co., (C.C.A. 3rd) 149 F. 1; and Hight v. Richmond 
Park Improvement Co., 47 App. D.C. 518. 


In the Globe case the Court stated: 


‘‘Tt requires no citation of authority for the ge 
that concealment of a material fact may be ground 
for the avoidance of a contract, and it is likewise the 
general rule that a promise made with the present 
intention not to perform is a misrepresentation of an 
existing fact which may be shown by extrinsic evidence 
to have induced the execution of a contract, and so as 
See for avoiding it. 1 Page on Contracts, § 286, 

; Contract Restatement, §473. * * ° ” 


The Wright case involved an agreement by the com- 
plainant with two officers of a corporation whereby he 
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would remain in their employ, provided that the issued 
stock of the corporation would be increased and part of 
it placed in escrow. Such stock placed in escrow was to 
become complainant’s property when he had increased the 
earnings of the corporation to a specified amount. The 
two officers falsely represented that they owned all the 
existing stock and made no bona fide attempt to amend 
the charter to provide for any stock increase. The officers 
endeavored to induce complainant to surrender the agree- 
ment, failed to pay him his salary and later increased the 
stock under an arrangement with third parties. 


The complainant brought suit charging the officers with 
fraud and breach of contract and praying for sundry 
relief. The District Court found that he was entitled to 
relief and in doing so cited with approval the principle of 
law set out in the case of Rogers v. Virginia-Carolina 
Chemical Co., supra. A portion of the opinion pertinent 
to the case at bar is as follows: 


«<e * © The signing of the agreement of December 
19, 1911, by Barnard and Pennewill, in conjunction 
with the ‘complainant, amounted in law to a representa- 
tion of a fact by them, namely, that they had at the 
time an intention to do what they said they would do, 
and such intention on their part not existing, as has 
been shown, they were guilty of a false representation 
of fact. Rogers v. Virginia-Carolina Chemical Co., 
149 Fed. 1, 78 C.C.A. 615; Edginton v. Fitzmaurice, 
29 L.R. Ch. Div. 459; Jobnson v. Monell, 41 N.Y. 655; 
Stewart v. Emerson, 52 N.H. 301; Ayres v. French, 
41 Conn. 142; Laing v. McKee, 13 Mich. 124, 87 Am. 
Dec. 738. In the first named case the circuit court of 
appeals for the third circuit said: 


‘There is a prima facie presumption of fairness 
and honesty in the dealings of mankind, and, where 
one makes a promise to another as an inducement 
for a change of position or other action on the part 
of the latter, he, if not expressly, impliedly avers 
that he has an existing intent to fulfill his promise, 
and such implied averment of existing intent is of 
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matter of fact and, if false and fraudulent, is a 
fraudulent representation, which may or may not, 
according to circumstances, furnish the basis for 
an action ex delicto.’ ”’ 


The Hight case involved a joint agreement under which 


a complicated financial arrangement was made to start a 


new subdivision. In consideration for the Richmond Park 
Improvement Company giving up its title to some twelve 
lots, Hight [builder] was permitted to create a building 
fund by placing a first trust of $4,000 on each lot. To 
such building fund Hight was to add $1,000 per house, and 
to build a house on each lot costing not less than $5,000 
each. A second trust of approximately $2,000 per lot 
(the payment of which Hight was relieved of all liability) 
was placed upon the lots to secure the payment of the 
notes executed by one Valentine (so-called ‘‘straw man’’) 
to the Improvement Company in payment for the land. 
The houses were then to be sold, and out of the proceeds 
the Improvement Company was to have its second trust 
satisfied, either in cash or the notes of the purchasers 
secured by a second trust. After some ten of the houses 
had been built under this arrangement, it was learned that 
the cost of the houses was approximately $3,500 each. 


The Improvement Company filed a bill in equity seeking 
restititution against Hight. The Supreme Court of 
Appeals for the District of Columbia rendered a decree in 
favor of the Improvement Company. Hight appealed and 
the decree of the lower Court was affirmed by this Court. 
A portion of its opinion germane to the instant case is 
as follows: 


«co * * The statements of Hight, which, it is 
averred, induced the improvement company to enter 
into the contract and deed its property to Valentine, 
were more than mere expressions of opinions as to 
values; they amounted to fraudulent misrepresenta- 
tions within the rule that where one promises to do a 
certain thing, having at the time no intention of keeping 
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his agreement, it is a fraudulent misrepresentation of 
a fact, and actionable as such.’’ 


The Restatement of Contracts, volume 2, section 473, 
provides : 


‘A contractual promise made with the undisclosed 
intention of not performing it is fraud.”’ 


Section 877d of Pomeroy’s Equity Jurisprudence, 5th 
Edition, volume 3, provides in part as follows: 


‘‘A promise made with the preconceived intention 
not to perform may amount to actionable fraud if the 
misrepresentation is material and is relied on by the 
other party to his injury. And for such fraud relief 
may be had in equity or law as the circumstances and 
issues demand. * * * This rule is statutory in some 
jurisdictions. The essence of the fraud in such cases 
is not the breach of promise, but the fraudulent intent 
not to perform; and such fraudulent intent must exist 
at the time of the making of the promise.”’ 


See also the following additional authorities: 


Howard v. Howe, 61 F. (2d) 577, cert. denied in 289 US. 
731, 53 S. Ct. 527; Seaboard Terminal & Refrigeration Co. 
v. Droste, 80 F. (2d) 95; Philadelphia Storage Battery Co. 
v. Kelley-How-Thompson Co., 64 F. (2d) 834; 23 American 
Jurisprudence, Section 106 and many cases cited therein; 
and Annotation: Promises and Statements as to Future 
Events as Fraud, p. 46-177 of 51 A.L.R. and the many 
eases collected therein. 


The above well settled principle of law clearly applies to 
this case and justifies cancellation of the stock purchase 
contract. 


The preliminary draft agreement prepared by Duck- 
worth (App. 48), the agreement executed April 15, 1948, 
(App. 10) and the stock purchase agreement of May 20, 
1948 (App. 12) all show beyond any question whatsoever 
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that both Easterday and Duckworth intended that the 
value of their stock, held by the Trustee Bank under the 
stock purchase agreement, was to be redetermined as the 
stock increased or decreased in value from year to year. 
The purpose of such agreements is to enable the surviving 
stockholder to buy out the interest of the deceased stock- 
holder at a price which is fair to both and usually a for- 
mula is included which makes it possible to ascertain the 
fair purchase price. Here it is clear, from a proper con- 
struction of the agreements, that in January of each year 
both parties, acting in good faith, would redetermine the 
price based on the annual financial statements. The price 
of $10.00 per share stated in the agreements represented 
the par value of the stock and also its actual value at the 
time the company was organized. 


In his answer to the complaint, Duckworth states ‘‘there 
was never any intention on the part of the late Mr. Easter- 
day or himself [Duckworth] to change it [the price of the 
stock].’’ Since Duckworth states that he did not discuss 
the matter with Easterday after the agreements were 
signed, we must confine this intention to Duckworth alone, 
as the following extracts from the preliminary draft agree- 
ment and the agreement of April 15, 1948, clearly show 
Easterday’s understanding of their arrangement. 


‘‘The purchase price of the stock shall be the par 
value of ‘$10 per share unless modified by subsequent 
agreement.’’ (App. 11, 48, 49) 


‘‘During the month of January in any year this 

eement remains in force, the parties * shall 
have the right to increase or decrease the sale and 
purchase price by an instrument in writing * * ® .”’ 
{Emphasis added] (App. 13) 


Furthermore, Duckworth’s statement is inconsistent 
with the subsequent unequivocal action of Easterday, who 
stated to appellant and his two close friends that the value 
of his interest in the Company was about $60,000, which 
could be used for the benefit of his invalid daughter. 
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The problem in this case arises because Duckworth never 
intended to change the price. He admits that he never had 
any intention of doing so (App. 26) and states in his sworn 
answer: ‘‘that it was never his intention at any time to 
consent to any change in this [price] provision, * * °.’’ 
(App. 32) 


In view of Duckworth’s admissions, the agreements be- 
tween Duckorth and Hasterday, and Easterday’s under- 
standing of such agreements and reliance upon them, for- 
tunately communicated to other persons shortly before his 
death, the picture can now be put together. It may be seen 
that when Easterday entered into the aforesaid agree- 
ments with Duckworth, he relied on a promise made to him 
by Duckworth, clearly implied from the language of the 
agreements signed by Duckworth if not also orally ex- 
pressed in their prior negotiations, that he, Duckworth, 
would consent to a redetermination in the price of the 
stock. Now Duckworth admits that he never had any in- 


tention at any time of performing his promise even though 
he led Easterday to believe that he would. 


Thus it is submitted that the case at bar falls squarely 
within the well known principle of law set forth herein- 
above in the Globe, Wright, Rogers, and Hight cases. We 
submit that from a fair construction of the agreements, 
Duckworth promised Hasterday that he would agree to a 
redetermination of the price of the stock placed in trust. 
Easterday relied on such promise and entered into the 
agreements because he believed that if anything happened 
to him, his estate would receive the true value of his stock 
interest. Duckworth now admits, after Easterday’s death, 
that he never intended to change the price of the stock and 
never at any time had any intention of carrying out his 
promise to consent to a change in price. A more flagrant 
case of fraud and deceit would be difficult to find. 


If we give full credence to Duckworth’s version of the 
affair, he carefully refrained from telling Easterday that 
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he, Duckworth, had no intention of performing his agree- 
ment. Had Hasterday known of this secret design, he 
could have brought an action to declare the stock purchase 
agreement invalid on the ground of fraud. The fact that 
Duckworth concealed his intentions from Easterday should 
not deprive appellant, as Administratrix of his estate, 
from the right to obtain the same relief. 


In effect, Duckworth’s position is best summarized as 
follows: 


Yes, I know when I induced my close friend Easterday 
to sign the stock purchase agreement that I would never 
consent to an increase in the price of the stock, even if it 
became real valuable and he asked me to do so. He never 
discussed this matter with me so obviously I knew he was 
not aware of his rights or of my intention to claim the 
stock after his death for about one-eighth of its value. 
Certainly I was not going to say or do anything which 


would put him on notice of his rights or of my secret 
intentions. 


2. A COURT OF EQUITY WILL RESCIND A CONTRACT WHERE 
THE CONSIDERATION THEREFOR IS GROSSLY INADEQUATE 
AND THE PARTY RECEIVING THE BENEFIT UNDER SUCH 
CONTRACT IS GUILTY OF INEQUITABLE CONDUCT 

The price at which the lower Court has permitted 

Easterday’s stock to be purchased by Duckworth is grossly 

inadequate and such inadequacy cannot be questioned. The 

Court below has placed its stamp of approval on a contract 

calling for the sale of a business interest valued in excess 

of $60,000 for the mere sum of $7,600. It is respectfully 
submitted that this sale should be condemned upon 
equitable principles because (1) the intention of the 
parties, based upon a fair construction of the language 
used in the stock purchase agreement itself and upon the 
surrounding circumstances, clearly contemplated that the 
book value would constitute the fair value of the stock to 
be received by the estate of either party upon the occasion 
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of his death; (2) Duckworth, the party claiming the 
benefits under the agreement and who occupied a relation- 
ship of close confidence and friendship with Easterday has 
failed to present any evidence to show that he has not 
taken advantage of Easterday or his estate; (3) Easterday 
believed before his death that his estate would receive the 
book value for his business interest and planned his estate 
in accordance therewith; (4) Duckworth has admitted that 
at the time he executed the agreements he had secret 
mental reservations pertaining to the price which he would 
pay for Basterday’s stock, and (5) Duckworth, according 
to his own statement, maintained studied silence so that 
he could take advantage of Hasterday’s lack of knowledge 
of his legal rights. 

The law controlling in the case at bar was announced 
by the Supreme Court in the case of Graffam v. Burgess, 


117 U.S. 180. In this case improved real estate, valued 
at approximately $10,000 and containing furniture worth 


$3,000, was sold, without knowledge of the owner, to satisfy 
certain judgment creditors and other expenses which 
amounted to approximately $200. Upon learning of the 
sale, the owner filed a bill in equity asking for redemption 
from the sale of such real estate and that the property be 
returned to her. The Supreme Court, in upholding the 
decision of the lower court granting the owner relief, held: 


‘‘What is the scheme which has been carried out, 
and is now sought to be sustained in this court? 
Nothing more or less than to get and keep possession 
of the complainant’s propery, worth $10,000 to satisfy 
a paltry claim of less t 00; and this has been 
accomplished by keeping from her [owner] all knowl- 
edge of the device, lulling her into security until the 
year for redemption passed by, having her operations 
watched and her footsteps dogged, and clandestinely 
seizing possession in her temporary absence. 

“‘Tt is insisted that the proceedings were all con- 
ducted according to the forms of law. Very likely. 
Some of the most atrocious frauds are committed that 
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way. Indeed, the greater the fraud intended, the more 
particular the parties to it often are to proceed 
aceording to the strictest forms of law. (p. 186) 


‘‘F’'rom the cases here cited we draw the general con- 
clusion that, if the inadequacy of price is so gross as 
to shock the conscience, or if, in addition to gross in- 
adequacy, the purchaser has been guilty of any unfair- 
mess, or has taken any undue advantage, or if the 
owner of the property, or interested in it, has 
‘been for any other reason, misled or surprised, then 
the sale will be regarded as frandulent and void, or 
the party injured will be permitted to redeem the 
property sold. Great inadequacy requires only slight 
circumstances of unfairness in the conduct of the party 
benefited by the sale to ratse the presumption of 
fraud.’’ (p. 192) [Emphasis supplied] 


--In the ease of Schroder v. Young, 161 US. 334, the 
Supreme Court reaffirmed the principle of law set out 


above in the Graffam case. In this case the complaint was 
filed to set aside and cancel certain execution sales of real 
property as fraudulent and void and for a decree com- 
pelling the defendants to convey to the plaintiff the 
property mentioned, upon just and equitable terms. Here 
several parcels of land which the court found to be worth 
$26,000 were sold in satisfaction of certain judgments 
which aggregated a little more than $1,700. 


The Court approved the findings of the lower court that 
the sales should be set aside, and pertinent parts of this 
decision are as follows: 


‘‘Plaintiff relies mainly for a decree in this case 
upon the fact that his interest in the property in ques- 
tion, which the trial court found to be worth $26,000, 
was sacrificed at these several judicial sales to pay a 
jadgment of little more than $1,700. 


‘While mere inadequacy of price has rarely been 
held sufficient in itself to justify setting aside a judi- 
cial sale of property, courts are not slow to seize upon 
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other circumstances impeaching the fairness of the 
transaction, as a cause for vacating it, especially if 
the inadequacy be so gross as to shock the conscience. 
If the sale ee been attended by any irregularity, as if 
several lots have been sold in bulk where they should 
have been sold separately, or sold in such manner that 
their full value could not have been realized; if the 
bidders have been kept away; tf any undue advantage 
has been taken to the prejudice of the owner of the 
property, or he has been lulled into a false security; 
or if the sale has been collusively, or im any other 
manner conducted for the acre of the purchaser, and 
the property sold at a greatly inadequate price, the 
sale may be set aside and the owner permitted to 
redeem.’’ (pp. 337, 338) [Emphasis supplied] 


Another interesting case involving this same principle 
of law is the case of Fletcher v. McGill, 110 Ind. 395; 10 
N.E. 651. In this case McGill brought suit against Fletcher 
to set aside a sale and conveyance of real estate made to 
the latter by a county sheriff upon an execution of the 
property of the former. McGill was the owner of un- 
divided one-fifth interests in certain parcels of real estate 
located in Indianapolis. A judgment was obtained against 
McGill in the amount of $655.42 plus interest. Shortly 
after said Judgment was obtained McGill’s interests in 
some seven parcels of land valued at $7,160 was sold at a 
sheriff’s sale for slightly in excess of $900. McGill had 
no actual notice of the sale until after the redemption 
period had expired. Upon learning of the sale, he offered 
to redeem and requested information as to how much 
was due. The purchasers refused on the basis they had 
bought the property for speculation purposes. Suit re- 
sulted and the lower court found for McGill. Fletcher 
appealed and the Supreme Court of Indiana upheld the 
lower court. In its opinion the Court said: 


‘‘Conceding the rule to be, that a sheriff’s sale will 
not be set aside for mere inadequacy of price, yet if 
the inadequacy be so gross as to shock the conscience, 
or if, in addition to gross inadequacy, the purchaser 
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has been guilty of any unfairness, or if the owner of 
the property has for any reason been misled or sur- 
prised, the sale will be regarded as fraudulent, and the 
party injured will be permitted to redeem. 

‘‘As was said in Graffam v. Burgess, 117 U.S. 180 
(192), ‘Great inadequacy requires only slight circum- 
stances of unfairness in the conduct of the party 
benefited by the sale to raise the presumption of 
fraud.’ 

‘‘Such circumstances appear in this case, and it was 
therefore incumbent on the appellants to repel the pre- 
sumption, by affirmatively showing that they acted in 
good faith, and that they took no advantage of the 
appellee’s actual want of knowledge of the sale. * * *”’ 


Duckworth was careful not to tell Easterday during his 
lifetime and during the eight years the agreement was in 
effect that he, Duckworth, despite the plain meaning of the 
contracts, would never consent to any increase in price 
and that it was never his intention from the inception of 
their agreement to consent to any increase in the price 
of the stock. 


Gross inadequacy of price has been treated as a badge 
of fraud and when accompanied by other suspicious cir- 
cumstances, may be sufficient cause for setting aside the 
sale. Fisher v. Shelver, 53 Wis. 498; Ames v. Gilmore, 
59 Mo. 537; Fuller v. Brewster, 53 Md. 358, 361; Apperson 
v. Burgett, 33 Ark. 328; Stevens v. Dillman, 86 Ill. 233; 
Loring v. Dunning, 16 Fla. 119; Kloepping v. Stellmacher, 
21 N.J. Eq. 328; Cubbage v. Franklin, 62 Mo. 364; Morris v. 
Robey, 73 Ill. 462; Lee v. Davis, 16 Ala. 516; Beckwith v. 
Kimgs Mountam Mm. Co., 87 N.C. 155. 


It is most evident in the instant case that the sale of 
Easterday’s stock was planned for the benefit of Duck- 
worth. The sales price being so grossly inadequate as to 
shock the conscience of any person, it is submitted that 
the Court below erred by not setting aside the stock pur- 
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chase agreement in question. Graffam v. Burgess, swpra; 
Schroder v. Young, supra; and Fletcher v. McGill, supra. 


Duckworth has insisted throughout these proceedings 
that he is merely seeking to carry out the intention of the 
parties as expressed in the contract. However, as the 
Supreme Court said in the Graffam case, supra: 


‘¢ * * © Some of the most atrocious frauds are com- 
mitted that way. Indeed, the greater the fraud in- 
tended, the more particular the parties to it often are 
to proceed according to the strictest forms of law.’’ 


The above mentioned principles of law are applicable in 
the case at bar and the contract between Easterday and 
Duckworth is one which should be rescinded by this Court. 
The consideration offered ($7,600) by Duckworth for 
Easterday’s interest in the Company (valued in excess of 
$60,000) is so grossly inadequate as to shock the conscience 


and such inadequacy of consideration is accompanied by 
fraud and bad faith on the part of Duckworth. 


In addition to Duckworth’s fraud and bad faith, there 
is present in the case the following elements from which 
the courts have inferred fraud and ordered cancellation 
of contracts or deeds: Hasterday’s age and weakness; the 
close confidence and friendship which existed between 
Easterday and Duckworth; Duckworth’s legal training 
and superior knowledge; the disparity of age between 
them; Easterday’s trust and confidence in Duckworth; 
Duckworth’s studied silence during Hasterday’s lifetime, 
and Duckworth’s prompt action after Easterday’s death 
in attempting to take undue advantage of him and his 
estate. Frey v. Onstott, 357 Mo..721, 210 S.W. (2d) 87; 
Black v. Epstein, 221 Mo. 286, 120 S.W. 754; Bryant v. 
Simoneau, 51 Tll. 324; and Illinois Kaolin Co. v. Goodman, 
252 Ill. 99, 96 N.E. 867. 
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3. IT WAS INCUMBENT UPON DUCKWORTH TO SHOW THAT 
THE STOCK PURCHASE PRICE WAS FIXED FROM TIME TO 
TIME BY THE DELIBERATE AND INTENTIONAL ACT OF 
THE PARTIES 


A. 


Such a Showing Must Be Made by Duckworth Because He 
Stands in a Fiduciary Relation With Appellant as Legal 
Representative of Easterday’s Estate 

The HEasterday-Duckworth Roofing Company, although 
organized as a corporation, was operated by Hasterday 
and Duckworth, for all intents and purposes, as a partner- 
ship. All the stock, with the exception of 10 shares held 
by appellant and 10 shares by Mrs. Duckworth, was owned 
by Easterday (760 shares) and Duckworth (720 shares). 

The Company was actually a two-man organization and 

Easterday and Duckworth were the two persons, and the 

only persons, who operated and managed the Company, 

and had knowledge of its holdings, functions and internal 
affairs. Easterday and Duckworth were in effect partners. 


As the Kentucky Court of Appeals said in the case of 
Krebs v. McDonald’s Executrix, 266 S.W. (2d) 87: 


‘‘The shareholders in closely held corporations bear 
a personal relationship to one another similar to that 
of a partnership and, as a consequence, the shares 
in such corporations signify more than a mere prop- 
erty interest.’’ 


Duckworth insists that because of the failure of Easter- 
day to join with him in the execution of a certificate of re- 
determination of price, Easterday’s estate should be re- 
quired to forfeit a sum in excess of $50,000. Duckworth at 
all times knew of this oversight or lack of knowledge on the 
part of Easterday. Yet Duckworth admits that he re- 
mained silent during Easterday’s lifetime and never dis- 
cussed the situation with him. Why this studied silence? 
In view of Duckworth’s admissions, his superior legal 
knowledge and the great probability that he would survive 
Easterday, we are entitled to assert that he planned to 
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take advantage of his friend and close business associate. 
Surely a court of equity will not permit a mere failure by 
Easterday to comply with the technical requirements of 
the agreement, which he clearly did not understand, or 
had forgotten or had been led by Duckworth to believe 
were not important, and which were written primarily for 
the convenience of the Trustee Bank, to overshadow the 
real substance of the instrument and thus reward the sur- 
viving stockholder for his unworthy conduct. 


The essence of the agreement is that the surviving stock- 
holder should have the right to purchase the interest of 
the deceased stockholder, but the purchase price would 
approximate its fair value, from time to time, as shown 
on the annual balance sheet. Despite the clear intention 
expressed in the agreements, Duckworth now takes the 
position that the original value of the stock was intended 
to be the ultimate purchase price. He was careful not to 
communicate his thoughts to Basterday. After inducing 
EKasterday to execute the agreement, Duckworth had his 
friend and confidant in a most unfortunate position. If 
HEasterday failed for the reasons hereinbefore set forth to 
require Duckworth to join in a certificate of redetermina- 
tion of price during his lifetime, Duckworth would claim 
the stock for its original price. If Easterday brought up 
the subject of a new certificate of redetermination of 
value, Duckworth would refuse to join in its execution. 


Fortunately, the law has outlined a standard of conduct 
which governs in cases like the one at bar. As stated in 
the cases hereinafter cited, a fiduciary relationship is im- 
posed upon Duckworth as the surviving stockholder, and 
it is incumbent upon him, since he was active in the prepa- 
ration of the agreements and is now claiming an uncon- 
scionable benefit thereunder, to show that the ultimate pur- 
chase price was fixed as the result of the deliberate and 
intentional acts of the parties. 
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_ One of the leading cases which holds that a fiduciary re- 
lationship exists between a surviving partner or stock 
holder, and the estate of a deceased stockholder, is Wel- 
bourn v. Klemle, 92 Md. 114, 48 A. 81. In its opinion in 
that case the Maryland Court of Appeals stated: 


‘<The law governing in this case, we think, is free 
from difficulty, ** *. In Pars. Partn. 441, 442, it is 
said, ‘surviving partners are held strictly as trustees, 
and their conduct in discharging their trust is care- 
fully looked after by courts of equity.’ The law is 
stated in similar language in Bates, Partn. § 743, and 
in 1 Perry, Trusts §178 et seq. Whether it is tech- 
nically accurate to designate them trustees is not 
material, since there is general concurrence among 
text writers and in decided cases that they are trustees 
in a certain sense, and that they sustain a fiduciary 
relation to the deceased partmer, * * * *° 


_ Another leading case is Tennant v. Dunlop, 97 Va. 234, 
33 S.E. 620. In this case the Virginia Supreme Court of 
Appeals held: 


‘¢ * * * Tn the discharge of these obligations, the de- 
cided cases and the text-writers generally maintain 
that, while he [surviving partner] is not a trustee 
properly so called, he is nevertheless a trustee in a 
certain sense, and is subject to the rules and principles 
of equity which pertain to persons who sustain a fidu- 
ciary relation; * * *.’’ 


In the following cases, the courts have rendered similar 
decisions : 
Steinmetz v. Steimmetz, 125 Conn. 663, 7 A. (2d) 915 


Cotton v. Stevens, 80 N.H. 175, 115 A. 618 
Maldin Trust Co. v. Brooks, 276 Mass. 464, 177 N.E. 


629 
nae Trust Co. v. Brooks, 291 Mass. 273, 197 N.E. 
1 


Towson v. Moore, 11 App. D.C. 377, is one of the 
leading cases which recognizes the principle of law 
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that a fiduciary, who receives an advantage under a 
questioned transaction, must show the equities and fairness 
of such transaction. At page 381 of its opinion, this Court 
ruled as follows: 


‘< * * * The presumption of its exercise [undue in- 
fluence] does not arise except where an advantage has 
accrued to a party under conditions of existing fidu- 
ciary or confidential relations which make it incumbent 
on the party to show the fairness of the transaction 
drawn in question * * * ”’ 


In the case of Welbourn v. Kleinle, supra, the Maryland 
Court of Appeals cited a number of principles which are 
applicable to the case at bar: 


<< * * * An exception to the rule that a Trustee can- 
not purchase the trust property is made in the case 
of a surviving partner, who may purchase the interest 
of a deceased partner from his executor or administra- 
tor, and in the case before us the articles of copartner- 
ship expressly authorize such purchase; but all such 
purchases, whether authorized or not, ‘on account of 
the generally dangerous inequality of knowledge with 
respect to the subject-matter of the purchase and 
sale are regarded with suspicion, will be carefully 
scrutinized, and only be allowed to stand, if assailed, 
where they appear to have been reasonabl e, fair and 
just.” Tennant v. Dunlop, 97 Va. 242, 33 S.E. 622. In 
such cases ‘the law by which the surviving partner 
must regulate his conduct is a law of jealousy.” Porter 
v. Wo ff, 36 N.J. Eq. 174. ‘The trustee must clear 
the transaction of every shadow of suspicion,’ 1 Perry, 
Trusts, §195. ‘The eroaption is one difficult to make 
out.’ Per Lord Eldon, in Coles v. Trecothick, 9 Ves. 
246. As expressed by Legrand, C.J., in Hoffman 
steam-Coal Co. v. Cmnberland Coal & Iron Co., 16 
Md. 506, ‘Permission is given to the trustee to show 
the perfect bona fides of the transaction, and circum- 
stances relieving it from the censure of the law.’ In 
Pairo v. Vickery, 37 Md. 485, Bartol, C.J., said of 
contracts between persons sustaining ‘fiduciary rela- 
tions, ‘The onus of showing their perfect fairness is 
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cast upon the party who sets them up, and not upon 
the cestui qui trust who assails them.’ And in Iron 
Co. v. Parish, 42 Md. 606, Alvery, C.J., said, ‘Jt is 
not necessary to establish that there has been actual 
| fraud or imposition practiced by the party holding the 
| confidential or fiduciary relations; the onus being upon 
4 him to establish the perfect fairness, adequacy, and 
equity of the transaction.’ ’’ [Emphasis supplied] 





It is proper to observe that by reason of the unusual 
advantage Duckworth claims under the agreement he was 
instrumental in having executed, and because of his fiduci- 
: ary relationship to Easterday and his personal representa- 
‘ tive, Duckworth finds his claim falls under the same cloud 
Kj of suspicion as that of the scriviner of a will who names 
i ' himself as a substantial beneficiary thereunder. In such 
a situation, there arises a presumption of fraud and undue 
influence which must be overcome by the party who benefits. 
Hagerty v. Olmstead, 39 App. D.C. 170; Kirby v. 
Sellards, 82 Kan. 291, 108 Pac. 73; Schouler on Wills, 
3rd Ed. § 245; and 1 Underhill, Wills, §145. This is par- 
ticularly true when it is realized that there is not the 
slightest evidence to indicate that Easterday ever intended 
to make even a small gift to Duckworth, to say nothing 
of the princely sum of approximately $52,000. On the 
contrary, the record shows that Easterday’s invalid 
daughter, who was totally dependent upon him for her 
support and maintenance, was the natural and intended 
object of his bounty. 


It is respectfully submitted that Duckworth’s failure 
to present any evidence to show that he acted fairly and 
openly in his dealings with Easterday in establishing from 
time to time the proper purchase price for the stock en- 
titles appellant to a reversal of the judgment entered by 
the lower Court. 
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B. 


Such Showing Must Be Made by Duckworth Because of the 
Gross Inadequacy of m for the Contract In- 
volved Herein 


As pointed out hereinabove, the consideration tendered 
by Duckworth for Easterday’s interest in the Company 
is so grossly out of proportion to its actual value, an ex- 
planation from him is required. As shown by the cases 
hereinafter cited, Duckworth has the duty of going forward 
and showing, to the satisfaction of the Court, that the 
contract price resulted from the independent judgment of 
the parties and that both parties intended that the stock 
be sold for such price. This is particularly true where 
a relationship of close confidence and friendship existed 
between the parties as it did between Easterday and 
Duckworth. 


In the ease of Bruner v. Cobb, 37 Okla, 228, 131 Pac. 165, 
the court made the following comment regarding the bur- 


den of proof where inadequacy of consideration is shown: 


«c# * * ‘Such a gross inadequacy or disproportion 
will call for explanation, and will shift the burden of 
proof upon the party seeking to enforce the contract, 
and will require him to show affirmatively that the 
price was the result of a deliberate and intentional 
action by the parties; * * *’.”’ 


In the much quoted case of Graffam v. Burgess, supra, 
the Supreme Court quotes from the opinion of Chancellor 
Desaussure in the case of Butler v. Haskell, 4 Desaussure 
651, 697, as follows: 


‘¢¢T eonsider the result of the great body of cases 
to be, that wherever the court perceives that a sale 
of property has been made at a grossly inadequate 
price, such as would shock a correct mind, this made- 
quacy furnishes a strong, and m general a concluswe 
presumption, though there be no drrect proof of fraud, 
that an undue advantage has been taken of the 
ignorance, the weakness, or the distress and necessity 
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of the vendor; and this wmposes on the purchaser a 
necessity to remove this violent presumption by the 
clearest evidence of the fairness of his conduct’.’’ 
[Emphasis supplied] 


See also the cases of Wrobleski v. Wrobleski, 329 Mich. 61, 
44 N.W. (2d) 869; McDermott v. Lindquist, 66 Colo. 88, 179 
P. 147; Causey v. Sea Board Air Lime Railroad Co., 166 
N.C. 5, 81 S.E. 917. 


In the case at bar, appellant has shown the Court the 
gross inadequacy of the consideration for the stock. In 
addition, Duckworth has admitted that there was a rela- 
tion of confidence and friendship between him and Easter- 
day. Having done this, it is submitted that the burden 
of proof herein shifts to Duckworth and requires him to 
go forward and prove, to the satisfaction of this Court, 
that the price contended for by him resulted from the de- 
liberate and intentional act of Easterday and himself. His 
only explanation is that he, Duckworth, never discussed the 
matter with Easterday after the execution of the agree- 
ment and that ‘it was never his (Duckworth’s) intention 
at any time to consent to any change in this provision,’’ 
meaning the price of the stock. Such explanation fails to 
meet the legal] test and thus leaves in effect the presumption 
that the advantage gained by Duckworth was the result of 
his wrongful conduct. | 


Cc. 


Duckworth Having Failed to Make Any Showing Regarding 

Bee ete nas Ga ee a oe 

to Redetermine the Sales Price of the Stock as Con- 
fescaitavee the Meares 


While the cases hold, as demonstrated above, that Duck- 
worth was required to show the equity, fairness and ade- 
quacy of the transaction, the Court below did not require 
one scintilla of evidence from Duckworth on this point. 
In the absence of such proof, it is the duty of Duckworth to 
redetermine the purchase price of the stock based on the 
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last balance sheet of the Roofing Company issued before 
Easterday’s death. 


The ease of Maldin Trust Co. v. Brooks, 276 Mass. 464, 
177 N.E. 629, is, in many respects, similar to the case at 
bar. It involved a partnership agreement which gave the 
surviving partner the right to purchase the interest of 
a deceased partner. The purchase price was to be worked 
out by the surviving partner with the legal representative 
of the deceased partner. The surviving partner did not 
withhold information from the legal representative, but 
he did not come forward and voluntarily make information 
available to such representative. The Court found that he 
had a duty to make such information available and in view 
of this breach of his duty, the estate was being deprived 
of property which it was entitled to receive. 


Speaking on the subject of such a duty, the Supreme 
Judicial Court of Massachusetts said: 


‘s# * * As one of the surviving partners he was 
trustee of the partnership res and, as such, in pur- 
chasing the interest of his deceased partner he owed 
a duty to the personal representative of the deceased 
partner, a cestui que trust with reference to the part- 
nership property, to acquaint such representative 
with full information as to the assets and the facts 
from which their value could be estimated or inferred. 
It is not sufficient that he did not withhold or conceal 
information; it was incumbent on him to disclose 
voluntarily all within his possession or knowledge from 
which a sound judgment as to the value of the interest 
might be found * * *.”’ 


In the instant case, no certificate of redetermination of 
price ever was filed with the Trustee Bank, and Duck- 
worth has failed to show that the sales price, set forth 
in the stock purchase agreement, was determined from 
time to time by the deliberate and intentional acts of the 
parties. In fact, the record shows that if Duckworth’s 
statements are to be accepted, he made a studied effort 
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to prevent any change in price by carefully concealing his 
intentions and refraining at all times from discussing what 
he now insists is a material and important feature of 
the agreement. Under such circumstances, Duckworth now 
has a duty to make a full disclosure to appellant of the 
extent and character of the corporate assets and to the 
end that a proper value may be placed on the stock in 
dispute. 


4. A COURT OF EQUITY WILL RESCIND A CONTRACT SOLELY 
ON THE GROUND THAT THE CONSIDERATION THEREFOR 
IS SO GROSSLY INADEQUATE AS TO BE SHOCKING TO THE 
CONSCIENCE OF AN ORDINARY PERSON 


Inadequacy of consideration is, of itself, a ground for 
the cancellation of a deed or contract. In most cases, it 
is usually accompanied by other elements, some of which 
are present here, such as misrepresentation, fraud, duress, 
undue influence and the like, but in cases where the con- 
sideration is so grossly inadequate as to be shocking to 
the conscience, the courts have presumed fraud and 
ordered rescission of the contract or deed solely on the 
ground of inadequacy of consideration. 


Section 927 of Pomeroy’s Equity Jurisprudence states 
the rule in the following language: 


‘‘ Although the actual cases in which a contract or 
conveyance has been canceled on account of gross in- 
adequacy merely, without other inequitable incidents, 
are very few, yet the doctrine is settled, by a con- 
sensus of decision and dicta, that even in the absence 
of all other circumstances, when the inadequacy of 
price is so gross that it shocks the conscience, and 
furnishes satisfactory and decisive evidence of fraud, 
it will be a sufficient ground for cancellmg a convey- 
ance of contract, whether executed or executory. * * *”’ 
[Emphasis supplied] 


The discussion of inadequacy of consideration and im- 
providence found in Section 23 of Corpus Juris Secundum 
points up the general law regarding contracts based on 
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inadequate consideration. In paragraph (a) of said Sec- 
tion 23 the following principle of law is set forth: 


‘‘Inadequacy of consideration, improvidence, sur- 
prise or mere hardship are not included among the 
grounds for equitable rescission in the absence of 
fraud or other recognized grounds. This principle 
applies whether the thing sold or conveyed is personal 
property or real estate. Such a court will not inter- 
fere with the valuation placed by the parties on the 
subject matter, where they had the opportunity and 
ability to exercise their independent judgment as to 
its value. If, however, the inadequacy of consideration 
ts so gross as to shock the conscience, and thus in effect 
to constitute fraud, tt alone may furnish sufficient 
ground for equitable recission, whether the contract is 
executed or executory.’’ [Emphasis supplied] 


Mr. Kerr, in his treatise on Fraud and Mistake, Ameri- 
can Edition, Sec. 186, says: 


‘‘Inadequacy of consideration, if it be of so gross 
a nature as to amount in itself to conclusive and de- 
cisive evidence of fraud, is a ground for cancelling the 
transaction.”’ 


This statement of the law by Mr. Kerr was cited with 
approval by the United States Supreme Court in the case 
of Graffam v. Burgess, supra. 


In the case of Bruner v. Cobb, supra, Bruner conveyed 
land worth approximately $3,000 to Cobb for a considera- 
tion of $150. There was evidence of fraud and deceitful 
misrepresentation in this case but the Court, in commenting 
on the principle of inadequate consideration, said: 


‘c* * * Ordinarily mere inadequacy of consideration 
is not sufficient cause to justify interference by a court 
of equity in a case of rescission of contract or annul- 
ment of deed; but where, as in the case at bar, the 
consideration given ts So grossly inadequate as to shock 
the conscience and force one’s mind to the immediate 
conclusion that the deed to the land was procured by 
fraud, it not only is the right but the positive duty of 
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a court to interfere and place the parties, especially the 
innocent and injured one, in the position he was in 
before the transaction occurred, * * *. 


we are forced to the conclusion that the con- 
sideration given for the land was so grossly inade- 
quate as to amount to constructive fraud, and of such 
character and degree as to require the cancellation of 
the deed. We might content ourselves by saying, and 
the record would fully warrent such conclusion, that 
the wmadequacy of the consideration, of ttself, free 
from any other fact or circumstance, ts sufficient to 
constitute constructive fraud of such magnitude as to 
require cancellation of the conveyance; * * *.’? [Em- 
phasis supplied] 


66a & & 


In the recent case of Frey v. Onstott, supra, this same 
principle of law was announced and approved by the Mis- 
souri Supreme Court. In this case the respondent was a 
woman of about 70 years of age while the appellant was a 
woman 32 years younger. Respondent conveyed certain 
real property which she owned to appellant for a recited 
consideration of $1.00. Respondent was under the im- 
pression that she could get her property back anytime 
she wanted it. The Court set aside the conveyance and 
in doing so held as follows: 


‘‘As stated, the parties were not related by blood. 
No gift of the property was intended. No consideration 
was paid by appellant. The real estate was worth 
approximately $14,000. On these facts alone, excluding 
from our consideration the evidence of the oral or 
written agreement to reconvey, the conveyance op- 
erated as a fraud upon respondent. Without attempt- 
ing to impeach the recited consideration shown in 
the deed, it clearly appears there was no other con- 
sideration and the consideration recited was so grossly 
imadequate as to shock the consctence and furnish evi- 
dence of fraud. * * *’? [Emphasis supplied] 


In the following list of cases, this doctrine of law has 
been cited with approval in the jurisdictions indicated: 


“— 


Ballentyne v. Smith, 205 

Moore v. Sawyer, 167 F. 

Chance v. Chapman, 195 Ala. 513, 

Stemfeld v. Nielson, 15 Ariz. 424, 1 

McDonald v. Smith, 95 Ark. 523, 

Odel v. Coz, 151 Cal. 70, 90 P 1 

Nichols v. Roach, 267 TL. 388, 11 

Fort v. Sedgwick, 133 lowa "933, 11( Si 

a ge State Bank v. Murray, 84 24, 114 
7 

Dotson v. Norman, 159 Ky. 786, 169 S.W. 527 

a Iife Ins. Co. v. LaChance, 113 Me. 550, 95 
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Johnson v. Avery, 60 Minn. 262, 62 N.W. 

Mangold v. Bacon, 237 Mo. 496, 141 S.W. 650 

Worth v. Watts, T4 N.J. Eq. 609, 70 A. 357 

Turner v. Pabst Brewmg Co., 74 App. Div. 106, 77 
N.Y.S. 360 

McPhaul v. Walters, 167 N.C. 182, 83 S.E. 321 

Rich v. Doneghey, 71 Okla. 204, 177 P. 86 

Nodine v. Richmond, 48 Or. 527, 87 P. 775 

Davidson v. Tittle, 22 Pa. 245 

Stephens v. Ozbourne, 107 Tenn, 572, 64 S.W. 902 

Johnson v. Johnson, 66 Wash. "13, 119 P. 22 

Billups v. Montenegro-Rethms Music Co., 69 W.Va. 
15, 70 S.E. 779 

Schwartz v. Reznick, 257 Dl. 479, 100 N.E. 900 

Brink v. Canfield, 78 Okla. 189, 187 P. 223, cert. denied 
253 U.S. 493 

Wrobleski v. Wrobleski, supra 

sacri ae Radio Station WOW, 144 Neb. 406, 13 N.W. 


In the case at bar, Duckworth has made a demand upon 
the Trustee for delivery of Easterday’s stock and has 
tendered the sum of $7,600.00 as payment therefor. Easter- 
day’s stock as shown by Exhibit Y attached to the affidavit 
of the appellant filed herein, was valued at approximately 
$80 per share as of December 31, 1955, or a total value in 
excess of $60,000.00. On these facts alone, the difference 
in price is so great as to shock the conscience and to con- 
stitute constructive fraud sufficient to require cancella- 
tion of the agreement. 
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The record shows that Hasterday (1) never intended 
to make a gift of any part of his interest in the Easterday- 
Duckworth Roofing Company, Inc., to Duckworth; (2) 
expected his estate, after his death, to receive the full 
market value for his interest in said Company as con- 
templated by the agreement between Duckworth and him- 
self; (3) informed one of his daughters (appellant herein) 
and his friends, Anne Panor and Bernard Weaver, of the 
approximate value of his interest in said Company and 
furnished appellant a memorandum thereof; (4) was 
survived by an invalid daughter who is hopelessly crippled 
and who is dependent upon his estate for her support and 
eare; (5) was concerned about caring for his invalid 
daughter after his death and requested that the assets of 
his estate, which included his full interest in said Company, 
be placed in a trust fund for her continted care and sup- 
port, and (6) regarded his interest in said Company as 
the principal asset of his estate. 


It is submitted that upon the facts and circumstances 
-apparent from the record in this case, and the further 
fact that the consideration for the contract involved herein 
is grossly inadequate, one must conclude that the trans- 
action is tainted with fraud and that the agreement should 
be rescinded. 


VI 
CONCLUSION 


The stock purchase agreement which is the subject of 
litigation in this case was executed in May 1948. It had 
been in existence for over eight years at Hasterday’s 
death. No formal certificate changing the purchase price 
of the stock was filed with the Trustee Bank during this 
period of time. Duckworth alleges that the price was not 
redetermined because there was never any intention on 
the part of Hasterday and himself to change the price. 
In view of the fact that the agrements contained provi- 
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sions for a redetermination of the purchase price; that 
shortly before his death Easterday believed his estate 
would receive over $60,000 for his interest in the Roofing 
Company; that Duckworth has admitted bad faith in con- 
nection with the execution and performance of the agree- 
ment in that he has stated that despite the express pro- 
visions which contemplated a change in price from time 
to time, ‘‘it was never his intention at any time to con- 
sent to any change; that Duckworth is knowingly attempt- 
ing to strip a hopeless cripple of funds which rightfully 
belone to her; and that in addition to Duckworth’s ad- 
mitted fraud, there arises a legal presumption, based 
upon the facts present in this case, that he was guilty of 
wrong doing ;—this Court has a right to assume that Duck- 
worth did discuss with Easterday the matter of a redeter- 
mination of the purchase price and that Duckworth led 
Easterday to believe that it was unnecessary to file any 
formal certificate of redetermination of price with the 
Trustee Bank. In other words, this Court is entitled to 
disbelieve all of Duckworth’s statements that there never 
was any discussion of purchase price between Duckworth 
and Easterday, and to assume, in addition to his own ad- 
missions of misconduct, that by oral statements and 
representations Duckworth lulled Easterday, a very old 
man who implicitly trusted him, into the false belief that 
he, Duckworth, did not regard the execution of a written 
certificate of redetermination of value necessary as between 
them in view of their close relationship of confidence and 
friendship, and that he would not insist upon compliance 
with this procedural aspect of the agreement. 


By way of contrast, in comparing the attitude of the 
two parties to the agreement, it should be noted that 
Easterday’s pencilled memorandum and statements are 
solemn admissions that he recognized Duckworth had a 
$60,000 interest in the Company. In view of these facts 
it is evident that had Easterday survived, he would have 
paid full value for Duckworth’s stock. 
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For these reasons and the reasons hereinabove more 
fully set forth, appellant prays that: 

1. The Order of the United States District Court for 
the District of Columbia dismissing appellant’s complaint 
be vacated and set aside. 

2. This case be remanded to said District Court with 
instructions to order the rescission of the stock purchase 
agreement dated May 20, 1948. 


Respectfully submitted, 


Joun E. Larson 
Benton C. Toiey, JR. 
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[Filed Oct. 9, 1956] 


IN THE UNITED STATES DISTEICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Razr E. Heutms, Administratrix of the Estate of 
Charles W. Easterday, Deceased, 2701 S. Inge Street, 
Arlington, Virginia, Plamitzff, 


V's 


1. Raymonp F. Duckworrs, 2516 Tunlaw Road, N.W., 
Washington, D. C. 


2. Nationa Bank or Wasuincron, a National Banking 
Corporation, 619 14th Street, N.W., Washington, D. C., 
Defendants. 


Complaint for Temporary Restraining Order and Permanent 
Injunction 


1. This Court has jurisdiction under Sections 11-301 
and 11-306, District of Columbia Code, 1951 Edition. 
The amount involved exceeds Three Thousand Dollars 
($3,000.) 


(2. Plaintiff, Razr E. Heuns, is a citizen of the United 
States, and resides at the address stated in the caption. 
She brings this action as the duly appointed Admin- 
istratrix of the Estate of CHartes W. Hasrerpay, de- 
ceased, as hereinafter set forth. 


3. Defendant, Raymonp F. Duckwortg, is a citizen of 
the United States, and resides at the address stated in 
the caption. Defendant, Nationa, Bank or WASHINGTON, 
is a corporation organized under the National Banking 
Laws of the United States, and has its principal offices 
and place of business at the address set forth in the 
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caption. Said defendants are sued for the reasons here- 
inafter set forth. 


4, Cuartes W. Hasterpay died on September 11, 1956, 
and letters of administration were issued upon 
his estate to plaintiff on the 1st day of October, 
1956. 


5. Said decedent had been engaged in the general 
roofing and sheet metal contracting business for about 
forty-five (45) years prior to 1948, under the name 
Easterday Roofing Company, an unincorporated, solely- 
owned enterprise, and had established in the Metropol- 
itan area of Washington, District of Columbia, a repu- 
tation for reliability and skill in that type of business, 
both in new construction and repair work. 


6. On or about April 15, 1948, said Cartes W. Easrer- 
pay and defendant, Raymonp F. Duckworrs, who plain- 
tiff believes then was about thirty-five (35) years of 


age, entered into a preliminary written agreement for 
the incorporation of the Easterday-Duckworth Roofing 
Company, Inc., and the sale of said stock. A true copy 
of said agreement is hereto attached as Exhibit ‘‘A”’ 
and incorporated herein by reference. Said agreement 
provided, among other things, as follows: 


‘“‘Tt is further understood and agreed that the 
stock issued to the parties to this agreement will 
be placed in trust and a trust agreement executed 
whereby the stock of one party will be sold and 
transferred only to the other party. This transfer 
will be made upon the death of one party or sooner 
by mutual agreement. 


‘‘The vendee is to have the option of purchasing 
the stock of the retiring member in one transaction 
or of spreading the purchase over a period of 12 
months. The purchase price of the stock shall be 
the par value of $10 per share unless modified by 
the parties by subsequent agreement.”’ | 
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Plaintiff is informed, believes and therefore avers that 
the defendant, Raymonp F. Duckworrs, who is a grad- 
uate lawyer, prepared said agreement. 


3 7. Pursuant to said agreement, the Hasterday- 

Duckworth Roofing Company, Inc., was duly in- 
corporated under the laws of the State of Maryland, 
and of the authorized common stock of 2,500 shares, 760 
shares, represented by Certificate No. 3, were issued to 
said Coartes W. Hasterpay, and 720 shares, represented 
by Certificate No. 4, were issued to Raymonp F. Ducx- 
WORTH. 


8. Pursuant to the intention expressed in said agree- 
ment (Exhibit ‘‘A’’), said CHarntes W. Easterpay, as 
party of the first part, Raymonp F’. Duckworrs, as party 
of the second part, and the Hammron Nationa, Bank 
or WasHiInctTon, now known as the NarionaL Bank or 
WasuincTon, as Trustee, defendant herein, entered into 
a stock purchase agreement, a true copy of which is 
hereto attached as Exhibit ‘‘B’’ and incorporated here- 
in by reference. Said stock purchase agreement pro- 
vided, among other things, as follows: 


ée Agticre II 


“‘Upon the death, prior to the termination of 
this agreement, of whichever of the parties of the 
first or second parts is the first to die, the surviv- 
ing party shall purchase the stock in the aforesaid 
corporation owned by the deceased stockholder at: 
the time of his death and deposited hereunder, and 
the Trustee shall sell, transfer and deliver such 
stock to the surviving stockholder at the price and 
upon the terms and conditions hereinafter set forth. 


66 Azticie IIT 


‘‘The price which the surviving stockholder shall 
pay for the stock of the deceased stockholder shall 
be at the rate of $10.00 per share; provided, how- 
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ever, that such sale and purchase price may, 
from time to time, be re-determined and 
changed in the following manner: 


‘‘During the month of January in any year while 
this agreement remains in force, the parties of the 
first and second parts shall have the right to in- 
crease or decrease the sale and purchase price by 
an instrument in writing signed by the parties of 
the first and second parts and filed with the Trustee, 
the last paper writing so filed with the Trustee 
prior to the death of either of said parties to be 
final and conclusive in establishing such value and 
shall effectively fix the price at which the surviv- 
ing stockholder shall purchase and the Trustee shall 
sell the stock of the decedent in said corporation.’’ 


Plaintiff is informed, believes and therefore avers that 
the individual defendant, Rayrmonp F. Ducxwokrrts, like- 
wise prepared said agreement. 


9. Plaintiff is informed, believes and therefore avers 
that the assets and net worth of said Easterday-Duck- 
worth Roofing Company, Inc., as reflected by its respec- 
tive annual Profit and Loss Statements for the years 
from the incorporation of said Company in 1948 through 
December 31, 1955, gradually increased in value each 
year, and that on December 31, 1955, the ‘‘Total Net 
Worth’’ of said Company, not including ‘‘good will’’ 
or ‘‘going concern value,’? amounted to $120,139.92, or 
at least $80. a share for its issued and outstanding shares 
of common stock. Plaintiff is informed, believes and 
therefore avers that the value of each share of said 
common stock further increased in value from January 
1, 1956, until September 11, 1956, the date of death of 
said Cuartes W. Hasterpay. 


10. Shortly after the death of plaintiff’s father, 
Cuartes W. Easrerpay, plaintiff was informed that 
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5 through failure by the parties to said stock pur- 

chase agreement to file with the Trustee a formal 
certificate of revaluation of said stock, the Trustee 
expects to deliver said stock certificate for 760 shares 
to the individual defendant upon the payment of $10 
a share therefor. 


| 11. Plaintiff has requested the corporate defendant not 
to deliver said Certificate No. 3 for 760 shares of the 
common stock of Hasterday-Duckworth Roofing Company, 
Inc., in the name of CHarues W. Easrerpay, and endorsed 
in blank, to the defendant, Raymonp F. Ducxworrsz, 
unless he pays the plaintiff the true value thereof. 


12. Plaintiff further avers that her father on many 
oecasions prior to his death stated that his interest in 
said Company was worth in excess of Sixty Thousand 
Dollars ($60,000.); that a few weeks prior to his death 
decedent handed plaintiff a pencilled memorandum which 
indicated such value, and that decedent stated that the 


proceeds of this stock could be used after his death as 
a trust fund to provide for the care and maintenance 
of his daughter, MartHa EuizasetH Hasterpay, who has 
been hopelessly crippled since the date of her birth. 


13. Plaintiff further alleges that her father made it 
clear to her that he expected, as he had a right to ex- 
pect, that his estate would receive the full market value 
for his stock on the date of purchase; that he had no 
intention of selling said stock to the individual de- 
fendant for a price less than that shown on the profit 
and loss statement of the Company, which value at de- 
cedent’s death was at least eight times its par value 
of $10 a share, which latter value also constituted the 
approximate market value of said stock in 1948 at 
the time of the execution of the stock purchase agree- 
ment; that if decedent ever was aware of the technical 

requirements of the agreement, he had entirely 
6 forgotten their existence in the last years of his 
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life due to his advanced years and failing memory; 
that plaintiff’s father, before his death, did not know, 
nor anticipate that the individual defendant would claim 
after decedent’s death, that a certificate of revaluation 
would be required by said individual defendant as a 
prerequisite to an increase in the purchase price of the 
stock over its original value; that defendant, Rarmonp 
F. DuckwortsH, did have knowledge of this technical re- 
quirement of the stock purchase agreement but did not 
call it to decedent’s attention or inform him that said 
defendant would insist on a compliance with said tech- 
nical requirement; that the relationship between said 
defendant and the decedent was one of close confidence 
and friendship, and that under the circumstances here- 
in set forth the decedent, who was 70 years of age at 
the time of the execution of the stock purchase agree- 
ment and 78 years of age at the date of his death, 
would have no reason to assume that any action was 
required of him before his death in order for his estate 
to receive the full value of the stock from the individual 
defendant. 


14. Plaintiff further is informed, believes and there- 
fore avers that said Easterday-Duckworth Roofing Com- 
pany, Inc., never held any meetings of its Board of 
Directors or stockholders from the date of its incorpo- 
ration to the date of decedent’s death, where an op- 
portunity would be afforded to all of the four stock- 
holders of the Company to review its affairs. 


15. Plaintiff is advised by counsel and therefore avers 
that it was the plain intention and meaning of said above- 
mentioned agreement, Exhibits ‘‘A’’ and ‘‘B’’, that the 
individual parties thereto, by their mutual action, should 

in good faith execute and file with the corporate 
7 defendant herein a certificate increasing or de- 
creasing the value of said stock each January 
at the end of the preceding calendar year, based upon 
the net worth set forth in the Company’s annual Profit 
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and Loss Statement for each preceding calendar year; 
that in view of the relationship of the parties, the know]l- 
edge possessed by the individual defendant and his 
failure to deal fairly with decedent in the light of such 
knowledge, this Court, upon equitable principles, will 
consider that as done which should have been done and 
will not regard the filing of said certificate as a material 
part of the purchase agreement; that upon the facts and 
under the circumstances hereinbefore set forth, the failure 
of the parties to the agreement to file such a certificate 
with the Trustee does not authorize the corporate defend- 
ant to make a delivery of the stock certificate, registered 
in the name of CHartes W. Hasrerpay and endorsed in 
blank, to the surviving individual party to the agreement 
for the price of $10 a share, over the protest of the plain- 
tiff; that under the circumstances, as between the individ- 
ual parties to the aforesaid agreement, the surviving party 
is not entitled to acquire title to stock of the deceased 
party except upon the payment of its value of at least 
$60,000 as reflected by the latest Profit and Loss State- 
ment of said Company as of the date of the death of the 
party to the agreement who should be the first to die; 
that the purchase price of Seventy-six Hundred Dollars 
-($7,600.) offered by the individual defendant for said 
stock which is worth in excess of Sixty Thousand Dol- 
lars ($60,000.) is so low as to shock the conscience, and 
under the circumstances present in this case to consti- 
tute constructive fraud; that this Court will not permit 
the individual defendant to profit from this omission or 
| failure on his part to carry out the plain terms of 
8 said agreement, and thus obtain an unconscionable 

advantage of the deceased party to the agreement, 
and that this Court, in the exercise of its equity powers, 
will restrain the corporate defendant from delivering and 
the individual defendant from acquiring said certificate 
for 760 shares of stock and cancel said stock purchase 
agreement unless the individual defendant complies with 
his duty in the premises and pays to the plaintiff the 
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actual value of said shares of stock as of the date of death 
of said Cuartes W. Hastrerpay. 


WHEREFORE, in consideration of the premises, plaintiff 
prays the Court as follows: 


1. That the Court issue a temporary restraining order 
prohibiting the defendant, Nationa, Bank or WasHING- 
tion, from delivering to the defendant, Raymonp F. Ducx- 
wortH, certificate No. 3 for 760 shares of the common 
stock of the Easterday-Duckworth Roofing Company, Inc., 
registered in the name of CHagLtes W. Basterpay, endorsed 
in blank, and now held by said Bank as Trustee under 
the agreement marked Exhibit ‘‘B’’ attached to the com- 
plaint. 


2. That the Court issue a mandatory injunction direct- 
ing the defendant, Nationa, Banx or WasHINcToN, to 
return said certificate of stock to plaintiff and decreeing 
cancellation of the stock purchase agreement, Exhibit 
‘“‘B”’ to the complaint, unless the defendant, Raymonp F. 
DucxwokrtH, prior to the final determination of this cause, 
elects to pay to plaintiff the value of said stock as reflected 
on the Profit and Loss Statement of said Hasterday-Duck- 
worth Roofing Company, Inc., as of the date of decedent’s 
death. 


3. And that the plaintiff may have such other, further 
and general relief as the Court may deem proper. 


Raz E. Hetms 
Rae E. Helms, 
Plawtiff. 
Joun E. Larson 
John E. Larson, 
Benton C. Touey, JR. 
Benton C. Tolley, Jr., 
910 American Security Bldg. 
Washington 5, D. C. 
Attorneys for Plaintiff. 
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9 Distzicr oF CoLUMBL, Ss: 


Raz E. Heim, being first duly sworn, on oath deposes 
and says that she is the party named as plaintiff in the 
foregoing complaint; that she has read and is familiar 
with the contents of said complaint, and that the facts 
therein stated upon her personal knowledge are true, and 
those stated upon information and belief, she believes to 
be true. 


Raz E. Hetms 
Rae E. Helms. 


SvusscgiBep and sworn to before me this 9th day of Octo- 
ber, 1956. 
Harry G. Muizer, 
Notary Public, D. C. 


My Commission expires Feb. 28, 1959. 


10 CONTRACT 


This agreement, entered into this 15th day of April, 
1948, between Charles W. Easterday and Raymond F. 
Duckworth is to outline the terms and conditions under 
which a corporation is to be formed by them. 

This corporation is to be known as the Easterday-Duck- 
worth Roofing Company and is to be formed for the pur- 
pose of carrying on a general roofing and sheet metal 
contracting business and for the purchase and sale of 
roofing and other building materials. The life of the 
company is to be perpetual, unless or until the stock- 
holders find it to their mutual interest to dissolve said 
corporation as permitted by law. 

The authorized capital stock of the HEasterday-Duck- 
worth Roofing Company is to be in the amount of $25,000 
and is to be divided into 2500 shares of a par value of 
$10. Stock in the amount of $15,000 is to be issued at 
this time and 51% of this stock is to be subscribed for by 
Mr. Easterday and 49% by Mr. Duckworth. Mr. Duck- 
worth will pay for his stock in cash and Mr. Hasterday 
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will pay for his stock by the transfer of cash and other 
assets of actual value from his present business to the 
new corporation in an amount equal to the par valne of 
stock subscribed to by him. Mr. Easterday will also 
transfer the balance of the assets and the liabilities from 

his present business to the new corporation, and 
11 the actual net value of these assets will be a debt 

of the corporation to Mr. Easterday. Interest as 
determined by the corporation will be paid on this in- 
debtedness. This indebtedness is to be liquidated at the 
convenience of the corporation. 

It is hereby understood and agreed that the majority 
stockholders will not vote, or cause to be voted, a dis- 
solution of the corporation or a complete disposition of 
the assets of the corporation without the consent of the 
minority stockholders. 

It is further understood and agreed that the stock 
issued to the parties to this agreement will be placed in 
trust and a trust agreement executed whereby the stock 
of one party will be sold and transferred only to the other 
party. This transfer will be made upon the death of one 
party or sooner by mutual agreement. 

The vendee is to have the option of purchasing the stock 
of the retiring member in one transaction or of spreading 
the purchase over a period of 12 months. The purchase 
price of the stock shall be the par value of $10 per share 
unless modified by the parties by subsequent agreement. 

It is further understood and agreed that the parties to 
this agreement, as officers of the new corporation, will 
establish basic salaries for themselves of approximately 

$5,000, more or less. During active participation in 
12 the management of the corporation, additional com- 

pensation may be provided up to $10,000 if the 
earnings of the corporation are sufficient to justify such 
additional payment. 

The organization of the corporation referred to herein 
is to be executed as quickly as possible after the execu- 
tion of this agreement. | 
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In witness whereof the parties hereto have executed 
this agreement this date as beforementioned. 


Cuartes W. HasTerpay. 
Rarmonp F. DuckwortH. 


WITnEss: 


Mary Macuct. 
Francis Romeo. 


13 AGREEMENT 


Tis AGREEMENT, executed in triplicate, made this 20th 
day of May 1948, by and between Charles W. Hasterday, 
party of the first part, Raymond F. Duckworth, party of 
the second party, and the Hamilton National Bank of 
Washington, a corporation organized under the National 
Banking Laws of the United States and having its prin- 
cipal office in the District of Columbia, hereinafter called 
the ‘*Trustee’’. 


-Wuezeas, the said Charles W. Easterday is the owner 
of seven hundred sixty (760) shares of capital stock of 
Easterday-Duckworth Roofing Company, Inc., a Maryland 
corporation; and Raymond F. Duckworth is the owner of 
seven hundred twenty (720) shares of capital stock of said 
Easterday-Duckworth Roofing Company, Inc., and 


WHEzEAS, said parties desire to enter into an agreement 
providing that the survivor of them shall purchase all of 
the capital stock of the aforesaid corporation owned by the 
deceased stockholder in the manner hereinafter set forth. 


Now, THereroke, for and in consideration of the sum of 
$1.00 paid by each of said stockholders to the other, the 
receipt whereof is hereby acknowledged, and of the other 
mutual covenants and agreements herein contained, the 
parties hereto, for themselves, their heirs, executors, ad- 
ministrators, successors and assigns, agree as follows: 
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ARTICLE I 


Each of said stockholders has executed an assignment 
in blank of his stock in said Easterday-Duckworth Roofiing 
Company, and has deposited the certificate or certificates 
with the Trustee, as set forth in Schedule ‘‘A’’ attached 
hereto. Such assignment and deposit shall in no way 
affect the right of each stockholder to vote his stock and 
receive the dividends thereon as though such certificates 
were not so deposited with the Trustee. The aforesaid 
certificates, together with any other stock hereafter de- 
posited, shall be held by the Trustee subject to the terms 
and conditions of this agreement, and until the death of 
one of the aforesaid stockholders, or the prior termination 
of this agreement, the Trustee shall be under no duty or 
obligation except for the safekeeping of such certificates. 


14 Azgticte II 


Upon the death, prior to the termination of this agree- 
ment, of whichever of the parties of the first or second 
parts is the first to die, the surviving party shall purchase 
the stock in the aforesaid corporation owned by the de- 
ceased stockholder at the time of his death and deposited 
hereunder, and the Trustee shall sell, transfer and deliver 
such stock to the surviving stockholder at the price and 
upon the terms and conditions hereinafter set forth. 


Azgticte Ili 


The price which the surviving stockholder shall pay for 
the stock of the deceased stockholder shall be at the rate 
of $10.00 per share; provided, however, that such sale and 
purchase price may, from time to time, be re-determined 
and changed in the following manner: 


During the month of January in any year while this 
agreement remains in force, the parties of the first and 
second part shall have the right to increase or decrease 
the sale and purchase price by an instrument in writing 
signed by the parties of the first and second parts and 

















14 


filed with the Trustee, the last paper writing so filed with 
the Trustee prior to the death of either of said parties to 
be final and conclusive in establishing such value and 
shall effectively fix the price at which the surviving stock- 
holder shall purchase and the Trustee shall sell the stock 
of the decedent in said corporation. 


Agricie IV 


The surviving stockholder shall have the option of pur- 
chasing the stock of the deceased stockholder for cash or 
giving his promissory note payable in twelve equal monthly 
installments for any portion of the purchase price not paid 
in cash at time of settlement, any part of the deferred 
purchase price represented by his promissory notes to be 
without interest and secured by the stock so purchased. 
Upon receipt of the purchase price as above, the Trustee 
shall apply the same, less its proper charges and expenses, 
in full or partial payment as the case may be, of the inter- 
est of the deceased stockholder and the executor or ad- 
ministrator of the estate of the deceased stockholder shall 
file with the Trustee any assignments, releases and waivers 
which may be necessary to effectuate transfer to the sur- 
viving stockholder of all his right, title and interest in and 

to said stock. Upon completion of the sale, transfer 
15 and assignment of said stock as herein provided, 

the Trustee shall deliver to the surviving stock- 
holder the certificates of stock and deliver to the executor 
or administrator of the estate of the deceased stockholder 
the net cash proceeds of sale. Should the surviving stock- 
holder elect to give his promissory note for any part of 
the purchase price of said stock, and should any default 
occur in making the regular installment payments thereon, 
the Trustee shall thereupon deliver said note, together with 
the stock held as collateral, to the executor or administra- 
tor of the estate of the deceased stockholder who shall take 
such action with respect thereto as though said stock had 
originally come into such executor’s or administrator’s 





15 


hands as an asset of the estate of the deceased stockholder 
and as though this agreement were not in force. 


ARTICLE V 


This agreement shall extend to and include all of the 
capital stock of the Easterday-Duckworth Roofiing Com- 
pany hereafter acquired by the party of the first and 
second parts and any after acquired stock shall be as- 
signed in blank and deposited with the Trustee under the 
terms hereof. 

Articte VI 


The parties hereto reserve the right to amend this agree- 
ment at any time, subject, however, to the condition that 
the duties and responsibility of the Trustee shall not be 
increased without its consent, and this agreement shall 
terminate upon the happening of any of the following 
events: 


(a) The written agreement of both of the parties of 
the first and second parts, or the withdrawal from 
the operation of this agreement of all stock de- 
posited hereunder. 


(b) The dissolution, bankruptcy or adjudicated insol- 
vency of the corporation. 

In event of termination as aforesaid, the Trustee shall 

transfer and deliver the stock deposited hereunder to the 


respective owners of the same and its responsibility shall 
thereupon cease. 


Argticue VII 


As compensation for its services, the Trustee shall be 
entitled to an acceptance fee of Twenty-Five Dollars 
($25.00) and a fee equivalent to two percent (2%) of the 
gross sales price of the stock of the deceased stockholder, 

providing that its minimum fee shall be not less 
16 than One Hundred Fifty Dollars ($150.00), the latter 
to be paid by the surviving stockholder and may be 
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deducted from the money collected by the Trustee pursu- 
ant to the terms of this agreement. In event this agree- 
ment is revoked or terminated, the Trustee shall be entitled 
to a fee of Twenty-Five Dollars ($25.00) and be reimbursed 
for actual expenses incurred. 


In Wirness WuHEzEoF, the parties of the first and second 
parts have hereunto signed their names and the Hamilton 
National Bank of Washington, in acceptance of this trust, 
has caused these presents to be executed and its corporate 
seal to be affixed by its duly authorized officers on the day 
and year first hereinbefore written. 


Cuarites W. HEiasterpay. 
Charles W. Easterday. 
Raymonp F. Duckworts. 
Raymond F. Duckworth. 
Haminton Natrionau BANK oF 
WASHINGTON, 


By Avsrzer O. Dootey, 
Trust Officer. 
ATTEST: 
Joun M. Dz Masco, 
Assistant Cashier. 
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17 ScHEDULE ‘‘A’’ 


Attached to and forming part of an agreement between 
Charles W. Easterday, Raymond F. Duckworth and the 
Hamilton National Bank of Washington, as Trustee, dated 
the 20th day of May, 1948. 


Name of Stockholder Certificate No. No.of Shares 


Charles W. Easterday 3 760 
Raymond F. Duckworth < 720 


Cartes W. EasTerpay. 
Charles W. Easterday. 
Rarmonp F. Duckworrs. 
Raymond F. Duckworth. 
Hamiuton Nationat Bank or 
WASHINGTON, 


By Avsrey QO. Dooter, 
Trust Officer. 
ATTEST: 


Joun M. De Masco, 
Assistant Cashier. 


22 [Filed Oct. 9, 1956] 


Affidavit In Support of Temporary Restraining Order 
District or CoLuMBIA, ss: 


Raz E. Hes, being first duly sworn, on oath deposes 
and says: that she and her invalid sister, Marraa Exiza- 
BETH Hasterpay, are the two daughters of CHartes W. 
Easterpay, who died a resident of this District on Sep- 
tember 11, 1956, and are his sole heirs at law and next of 
kin; that she is the party named as plaintiff in the above 
entitled proceding ; that she is the duly appointed, qualified 
and acting administratrix of her father’s estate, having 
been so appointed by this Honorable Court on October 1, 
1956, Administration Cause No. 91,175; that the corporate 
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defendant in the above entitled cause, the Nationa, Banx 
oF WASHINGTON, has possession of certificate No. 3 for 760 
shares of the stock of Easterday-Duckworth Roofiing Com- 
pany, Inc. standing in the name of said decedent, en- 
dorsed in blank, as stated in her complaint filed in said 
cause; that said corporate defendant has advised plaintiff 
that Rarmonp F. Duckworrs has deposited with it a check 
for Seventy-six Hundred Dollars ($7,600.00) and that it 
will deliver said stock certificates to him; that plaintiff 
believes and therefore states that said delivery will be made 
by the corporate defendant to the individual defend- 
23 ant unless restrained by order of this Court; that 
| plaintiff has requested said corporate defendant not 
to make such delivery unless said individual defendant 
pays at least Sixty Thousand Dollars ($60,000.) for said 
stock, which amount represents its book value as of the date 
of said decedent’s death, not including any amount as- 
signed for good will or going concern value; that said cor- 
porate defendant has informed plaintiff that it will not 
comply with her said request; that if the individual de- 
fendant obtains possession of said certificate, he will be 
in a position to dispose of it to an innocent purchaser for 
value, to the great injury to her father’s estate as well as 
to herself as one of the beneficiaries thereof; that in order 
to protect her rights, both as administratrix of her de- 
ceased father’s estate and as one of the beneficiaries there- 
of, afhant states that it is mandatory that she obtain the 
relief sought in her motion for a temporary restraining 
order. 
Raz BE. Heios. 
Rae E. Helms. 


SvussckrBeD and sworn to before me this 9th day of Octo- 
ber, 1956. 


Harry G. Mvuizer, 
Notary Public, D.C. 


My Commission Expires Feb. 28, 1959. 





19 


19 [Filed Oct. 9, 1956] 


Temporary Restraining Order 
Upon consideration of the motion for temporary re- 
straining order filed herein on the 9th day of October, 1956, 
plaintiff’s afidavit accompanying said motion and the com- 
plaint filed herein, from which it appears to the Court that: 
1. Plaintiff is the duly appointed administratrix of the 
estate of Cuarites W. Hasterpay, deceased, who died on 
September 11, 1956, a resident of the District of Colum- 
bia, having been so appointed by this Court on October 1, 

1956, in Administration Cause No. 91,175; 


2. The defendant, Nationa Bank or WasHINGTON, has 
in its possession certificate No. 3 for 760 shares of the 
common stock of the Easterday-Duckworth Roofing Com- 
pany, Inc., incorporated under the laws of the State of 
Maryland, said certificate being in the name of CHARLES 
W. Hasrerpay and endorsed in blank; 


3. The defendant, NarionaL Bank or WASHINGTON, as 
Trustee under a stock purchase agreement (Exhibit ‘‘B’’ 
to the complaint) executed on the 20th day of May, 1948, 
by the decedent, Cuartes W. Hasrerpay, party of the first 
part, by the defendant, Rarmonp F. Duckworrs, party of 
the second part, and by said Bank, has informed the plain- 
tiff that unless restrained by order of this Court, it will 

deliver said certificate of stock to the defendant, 
20 Raymonp F. Duckworrs, upon the payment there- 

for of Ten Dollars ($10.) a share, or the total sum 
of Seventy-six Hundred Dollars ($7,600.) ; 


4. According to the Profit and Loss Statement of said 
Easterday-Duckworth Roofing Company, Inc., for the year 
ending December 31, 1955, said stock was worth approxi- 

mately Eighty Dollars ($80.) a share, or the total sum of 
at least Sixty Thousand Dollars ($60,000.). 

It further appearing to the Court that if said stock cer- 
tificate, thus endorsed in blank, is delivered to the defend- 
ant, Raymonp F. Duckwortx, he may be able to dispose 
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of it to an innocent purchaser for value and that as a 
consequence, plaintiff may suffer immediate irreparable 
loss and injury unless a temporary restraining order is 
granted as prayed, without notice to the defendants, Na- 


‘TIONAL BANK oF WASHINGTON and Rarmonp F. DucKworts, 


and before a copy of said motion can be served upon them 
and a hearing can be had thereupon, it is, by the Court 
this 9th day of October, 1956, at 2:42 o’clock, p. m., 


ORDERED: 


1. That the said defendant, Nationa, Bank or WASH- 
INGTon, its agents and employees, be, and they are hereby 
restrained and enjoined from delivering to the defendant, 
RarmMonp F. Ducxworrts, certificate No. 3 for 760 shares 
of the common stock of the EHasterday-Duckworth Roofing 
‘Company, Inc., a Maryland corporation, standing in the 
name of CHarLes W. Easterpay, endorsed in blank, and 
now in the possession of said corporate defendant, except 
with the written consent of plaintiff and authorization of 
this Court; 
| 2. That the plaintiff shall give security in the sum of 
Two hundred fifty Dollars ($250.00), with approved surety 
conditioned for the payment of such costs and damages as 
may be incurred or suffered by the defendant, NationaL 

Bank or WASHINGTON and Rayrmonp F’. Duckworts, 
21 ~_—soomr either of them, if it be found that said corporate 

defendant shall have been wrongfully restrained 
hereby; 


3. That this restraining order shall expire on the 19th 
day of October, 1956, at 11:30 o’clock, a. m., unless ex- 
tended by order of this Court. 


The motion for preliminary injunction is set for hear- 
ing in Motions Court #2 on the 16th day of October, 1956, 
at 10:00 AM. ' 

Burnita SHELTON MatTrHEWs, 
2:42 P. M. October 9, 1956. 
Issued : Judge. 
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24 [Filed Oct. 15, 1956] 
Answer of Defendant The National Bank of Washington 


1, 2, 3, 4. Defendant admits that it is an association 
organized under the National Banking laws of the United 
States and doing business in the District of Columbia and 
believes the remaining allegations of paragraphs l, 2, 3, 
and 4 are true. 


5, 6, 7, 8, 9. Defendant admits that the agreement dated 
May 20, 1948, attached as an exhibit, is a true copy of the 
agreement made by Charles W. Easterday, Raymond F. 
Duckworth and Hamilton National Bank of Washington to 
which this defendant is the successor by consolidation. 
Defendant further admits that Certificate No. 3 for 760 
shares of the capital stock of Easterday-Duckworth Roof- 
ing Company, Inc., issued to Charles W. Easterday and 
Certificate No. 4 for 720 shares of the capital stock of the 
same corporation issued to Raymond F. Duckworth are 


being held by it in accordance with said agreement, but is 
without information sufficient to support a belief as to the 
remaining allegations of paragraphs 5, 6, 7, 8 and 9. 
25 10. Defendant admits that it has received no writ- 
ing setting forth any redetermination of the pur- 
chase price of said stock from that set forth in Arricuz ITI 
of this Agreement as Ten Dollars per share. 


11, 12, 13, 14. Defendant admits that plaintiff’s attorney 
wrote defendant a letter objecting to the proposed transfer 
of Certificate No. 3 (for 760 shares of the common stock of 
Easterday-Duckworth Roofing Company, Inc.) at the stipu- 
lated purchase price of Ten Dollars per share but is with- 
out information sufficient to support a belief as to the re- 
maining allegations of paragraphs 11, 12, 13 and 14. 


15. Defendant is advised that paragraph 15 contains con- 
clusions of law that it is not required to answer. 
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CoUNTERCLAIM AND Cross-CLAIM FOR INTERPLEADER 


1. Defendant holds the 760 shares of stock of Easterday- 
Duckworth Roofing Company, Inc. under the terms of the 
agreement of May 20, 1948, and has no interest in this 
controversy, except to carry out the terms of said agree- 
ment. 


2. Defendant Duckworth has delivered to this defendant 
his check in payment for said 760 shares of stock at Ten 
Dollars per share, as set forth in said agreement, and has 
demanded that this defendant comply therewith by turn- 
ing over to him said shares of stock. Plaintiff’s attorney 
has objected to the delivery of said stock because of the 
alleged low price and other reasons set forth in the com- 
plaint herein. 


3. This defendant seeks to be relieved from liability in 
settling the conflicting claims of plaintiff and defendant 
Duckworth. Defendant tenders said stock for deposit in 
the registry of the Court or such other disposition as the 
Court may direct; and accordingly seeks appropriate in- 

structions from the Court. 
26 Wuenrerore the premises considered, defendant 
prays: 

1. That the Court adjuge the merits of the respective 
claims of plaintiff and defendant Duckworth with respect 


to said stock and instruct this defendant as to what dis- 
position shall be made thereof. 


2. That the Court discharge this defendant from all lia- 
bility in the premises except to act in accordance with its 
instructions. 

3. That the Court award to this defendant its costs and 
reasonable attorneys’ fees. 


23 


4, For such other and further relief as to the Court may 
seem appropriate and just. 


Wairerorp, Hast, Carmopy & 
Wison 


By Pur S. Peyszr, 
Philip S. Peyser, 
Attorneys for Defendant 
The National Bank of 
Washington, 
815 15th St., N. W., 
Washington 5, D. C. 


VERIFICATION 


District or COLUMBIA, $$: 


Aubrey O. Dooley, being first duly sworn according to 
law, deposes and says that he is Vice President and Trust 
Officer of The National Bank of Washington; that he has 


read the foregoing answer; and that the matters and things 
therein set forth are true to the best of his knowledge, 
information and belief. 


Avsrey O. Doouey. 
Aubrey O. Dooley. 


Subscribed and sworn to before me, a Notary Public in 
and for the District of Columbia, this 12th day of October, 
1956. 

Avcust P. Tern1az, 
Notary Public, D. C. 


My Commission Expires April 30, 1960. 
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[Filed Oct. 18, 1956] 
Answer of Defendant Raymond F. Duckworth 
First DEFENSE 


1. The complaint fails to state a claim against either 
defendant upon which relief can be granted. 


Seconp DEFENSE 


1, 2, 3, 4, 5. Paragraphs 1, 2, 3, 4, 5 of the complaint 
are admitted. 


6. (a) The allegations in paragraph 6 are admitted ex- 
cept with respect to the actual preparation of the agree- 
ment, Exhibit A. It was prepared by this defendant and 
Charles W. Easterday jointly following conferences held 
at the suggestion of the said Mr. Easterday with officials 
of the National Bank of Washington, then the Hamilton 
National Bank. 


(b) It was the intention of the parties at the time the 
corporation was formed to combine the experience, going 
business, and contacts of Mr. Easterday with the business 
experience, contacts, cash investment, energies and initia- 
tive of Mr. Duckworth, permitting Mr. Easterday to reduce 
his activities and responsibilities which was done. The age 
differences were taken into account by both as were the 
possibilities as to survivorship. 


(ce) When the corporation was formed, a valuation of 
Mr. Easterday’s business as turned over to the corporation 
was established and he was allocated stock of the par value 

of $7,700 of which $7,600 was issued in his name and 
33 $100 in the name of his daughter Mrs. Rae E. Helms, 

individually, then Miss Rae Easterday. In addition, 
Mr. Easterday was given a corporation note of the appro- 
priate amount of $15,000 which was later paid out of the 
funds of the corporation. Mr. Duckworth bought stock of 
the par value of $7,200 and his wife Mrs. Bertha E. Duck- 
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worth bought stock of the par value of $100, both paying | 
cash. | 


(d) It was the further intention of the parties that the | 
business should be owned and operated by them jointly | 
during the lifetime of each and that at the death the sur- | 
vivor would take over the entire ownership and manage- | 
ment of the business. In so doing substantial funds would 
be provided for the estate of the party first to die, there 
would be no problem with respect to the formalities of 
administration and probate proceedings involving the busi- 
ness, and the resulting inducements for aggressive opera- 
tion of the business would exist at all times. It was thus 
expressly provided in Article II that there would be a 
duty on the survivor to purchase the interest of the party 
first to die by setting up a trust agreement so that the 
matter could be promptly and expediently handled by a 
thoroughly experienced impartial party, to wit, the Bank, 
which could protect the interests of anyone concerned. 








(e) Relying on these agreements, this defendant for the 
8 years since the business has started has applied the 
utmost of his efforts to building up the business itself, 
taking therefrom a modest salary and spending long hours 
and intense efforts above and beyond the ordinary respon- 
sibilities and carrying out overall supervision and man- 
agement of the business. 








7. Paragraph 7 is admitted. In addition, as aforesaid, 
certificate number one was issued to Mrs. Rae E. Helms 
for ten shares, and certificate number two to Mrs. Bertha 
E. Duckworth, for ten shares. No other stock in the said 
corporation has ever been issued and the four certificates 
are now all outstanding. 


8. Paragraph 8 is admitted except the allegation 

34 with respect to the preparation of the agreement. 

The said agreement, Exhibit B, was prepared by 

The National Bank of Washington then the Hamilton Na- 
tional Bank. 
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9. (a) The allegations with respect to the profits and 
loss statements and total net worth of Hasterday-Duck- 
worth Roofing Company on December 31, 1955, are ad- 
mitted. 

(b) The allegations with respect to the year 1956 are 
denied, the said business having lost money during 1956. 


(c) With respect to the valuation of the shares of stock, 
defendant says the same have no fixed market value since 
the corporation has at all times had outstanding only the 
stock hereinbefore described and it was non-transferable 
except as provided in the agreements, Exhibits A and B, 
to plaintiff’s complaint. 


10. (a) This defendant says the price of the stock was 
never changed; there was never any intention on the part 
of the late Mr. Easterday or himself to change it, there 
was hever any discussion, request or suggestion during 
the lifetime of Mr. Easterday regarding a change, that it 


could not be changed without his consent and that such 
consent was never given, and further no modification of any 
kind of the trust agreement was ever made and therefore 
none was sent to the said Bank. 


{b) This defendant says that following his release from 
the Military service he was employed by the Warren Ehret 
Roofing Company for about two years. His object in enter- 
ing into this business with Mr. Hasterday was in order to 
get into business on his own account and develop a busi- 
ness in which he could make a career. The arrangement 
benefited both this defendant and Mr. Easterday in that it 
permitted Mr. Easterday who was then in advanced years, 
to devote less and less time to the daily work of the busi- 
ness, to relieve himself of overall responsibility and to 
live out the remaining years of his life in a position of 
dignity and security. The agreement with respect to the 

acquisition of the stock was made mutual nonetheless 
35. and should this defendant have died first Mr. Easter- 
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day would have been obliged to buy his stock for the 
sum of $7,200. 


(c) He admits that following the death of the late Charles 
W. Easterday, and in conformity with his duty under the 
terms and conditions of the contract and the trust agree- 
ment of May 20, 1948, he paid to the National Bank of 
Washington in payment for the 760 shares of stock as pro- 
vided therein, the sum of $7,600 in cash plus an additional 
sum of $150.00 representing trustee’s fee, and demanded 
that the stock held by the Bank issued in the name of 
Charles W. Hasterday and endorsed by him be transferred 
to Raymond F’. Duckworth. 


12, 13. Plaintiff has no knowledge with respect to the 
allegations in paragraphs 12 and 13 and denies same inso- 
far as they contain arguments and conclusions of law con- 
trary to the terms and conditions of the existing contracts. 
This defendant admits there was a relation of confidence 
and friendship between him and the deceased and that the 
true intention of both of them at all times was reflected by 
the terms and conditions of the contract and trust agree- 
ment under which the business was started and operated 
for about eight years. 


14. The allegations of paragraph 14 are denied. 


15. The allegations of paragraph 15 appear to be con- 
clusions of law and are denied. 


Wuezerore, the premises considered, the defendant Ray- 
mond F’. Duckworth prays: 


1. That the Court dismiss the complaint of the plaintiff. 


2. That the Court grant this defendant summary judg- 
ment in these proceedings. 


3. That the Court award this defendant his costs, attor- 
neys fees and damages. 
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360 CO 4. For Such other and farther relief as to the 
Court may seem just and proper. 


Rayrmonp F’. DuckworrTa. 


Sussckisep and sworn to before me this 17th day of Octo- 
ber, 1956. 
Dagstuy STEPHENS, 
Notary Public, D.C. 


My Commission Expires Dec. 14, 1958. 
Hupson, Crtyxe, Liescoms & Gray. 


By Gezorrrey Creyke, Jz., 
Geoffrey Creyke, Jr., 


By Henry M. Moors, 

Henry M. Moore, 
Attorneys for Defendant 
Raymond F. Duckworth. 


I certify that a copy of the foregoing Answer of De- 
fendant Raymond F. Duckworth was served on John E. 
Larson and Benton C. Tolley, Esquires, 910 American 
Security Building, Attorneys for Plaintiffs and Whiteford, 
Hart, Carmody & Wilson, Esquires, 815 - 15th Street, 
Northwest, Attorneys for Defendant The National Bank 
of Washington by leaving copy at office, October 17, 1956. 


Henry M. Moore. 


30 [Filed Oct. 18, 1956] 


Answer to Counter-Claim and Cross-Claim for Interpleader of 
- Defendant The National Bank of Washington by Defendant 
Raymond F. Duckworth 


1, 2. Defendant Duckworth admits the allegations of 
paragraphs 1 and 2 of the cross-claim. 

3. He says that it is the plain and inescapable duty of 
the defendant The National Bank of Washington as trustee 
to deliver and transfer the said 760 shares of stock to him. 
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WHEREFORE, premises considered, defendant, Raymond 
F’. Duckworth prays: 


1. That the Court direct The National Bank of Washing- 
ton, successor to Hamilton National Bank, forthwith to ful- 
fill the terms and conditions of the agreement of May 29, 
1948 between the late Charles W. Hasterday, Raymond F. 
Duckworth, and itself, and deliver and transfer said stock 
to him. 

2. That the Court grant this defendant summary judg- 
ment on the said counter-claim and cross-claim for inter- 
pleader. 


3. That this Court award this defendant his costs and 
attorneys’ fees. 


4, For such other and further relief as to the Court may 
seem just and proper. 
Rayrmonp F’. Duckworrs. 


Sworn to and subscribed before me this 17th day of Octo- 
ber, 1956. 


Dartuy STEPHENS, 
Notary Public, D.C. 
My Commission Expires Dec. 14, 1958. 
Hupson, Creyxe, Lirscoms & Gray. 
By Grorrrey Creyxe, Jz., 
Geoffrey Creyke, Jr., 


By Heney M. Moor, 

Henry M. Moore, 
Attorneys for Defendant 
Raymond F. Duckworth. 
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ae [Filed Oct. 18, 1956] 
Affidavit of Defendant Raymond F. Duckworth In Opposition to 
Preliminary Injunction 


Distreict oF CoLUMBIA, $s: 


Raymond F. Duckworth, being first duly sworn on 
oath, deposes and says that he is one of the parties named 
defendant in the above action and makes this affidavit in 
opposition to the granting of a preliminary injunction. 

Following his release from the Naval service in 1946, he 
was employed by the Warren Ehret Roofing Company. 
He desired to enter into a business on his own and after 
negotiations with the late Charles W. Easterday and after 
consultation with Mr. Aubrey Dooley of the National Bank 
of Washington, entered into the agreement dated April 15, 
1948 which is attached to the complaint filed herein as Ex- 
hibit A. 

At the time this agreement was entered into Mr. Haster- 
day was about 70 years of age. Mr. Duckworth was 37 
years of age. The reciprocal terms and conditions were 
arrived at by the parties as a result of careful negotiations 
and full consideration on the part of each, with the inten- 
tion at all times of providing a means whereby Mr. Haster- 
day could be relieved of much responsibility and Affiant 

could by his working efforts as well as his contribu- 

38 tion of substantial money to the new corporation, 
_ aequire ultimate ownership of the business or should 
Affiant die first, Mr. Easterday could acquire the whole, 
meanwhile limiting the voting and transfer rights of the 
stock of both. The corporation was organized, and in sup- 
port of this provision in the contract, the stock matter 
was again presented to this bank for implementation. 
The agreement of May 20, 1948 which is also incorporated 
in the complaint as Exhibit B was prepared by said bank 
and executed by the parties making the stock purchase 
mandatory on the survivor. The purpose was to assure 
the parties that the contract terms would be fulfilled and 
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that neither party would be subject to the whims of heirs 
or to the necessary formalities of going through probate 
proceedings in order to transfer the stock and carry on 
the business as owner of the stock in the event of the death 
of either. 

In accordance with the agreement of April 15th, 1948, in 
payment for his old business Mr. Easterday was issued 
stock of the par value of $7,600 for himself and $100 for 
plaintiff and subsequently out of funds of the corporation 
Mr. Easterday was paid approximately an additional 
$15,000. From 1948 to his death in 1956 Mr. Hasterday 
became progressively less active in the business and the 
work, management and responsibility was handled almost 
entirely by Affiant with some assistance from Mr. Easter- 
day. Mr. Easterday’s working hours were short and he 
was compensated a salary of an average of $7,500 per 
annum for the period from 1948 to his death and received 
automobile, entertainment and other expenses as well. 

Affiant intended in 1948, and intends at this time, to 
make this business his life work and has applied himself 
to the utmost of his energies and abilities at all times to 
build up the business to its present level in reliance upon 
his contracts with the late Mr. Easterday and in anticipa- 
tion that in due course the ownership of the corporation 
would become his. Further, he has worked at a modest 
salary not commensurate with the compensation normally 
paid for comparable work in anticipation of his ultimate 
fulfillment of the rights granted under these contracts 
should he be the survivor. 

His letter of September 27, 1956, delivered to the 

39 National Bank of Washington, successor to the Ham- 

ilton National Bank, requests the transfer of the 

stock formerly owned by the late Charles W. Easterday 

to him. It was and is his intention to maintain ownership 

of this stock and he states that the allegation of Mrs. Helm, 

that the stock might be transferred, is without any founda- 
tion in fact or in his mind whatsoever. 
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Further, he states that provisions of article III of the 
trust agreement of May 20, 1948 and provisions of a fourth 
paragraph on page 2 of the contract of April 15, 1948, both 
require his consent to any change in the price at which 
the stock could be purchased from the bank as trustee 
in the event of the death of either party. 

No change was ever made in this price, that he is ad- 
vised and believes no change could be made without his 
consent, that it was never his intention at any time to con- 
sent to any change in this provision, nor was any request 
or suggestion ever made to him by the late Charles W. 
Easterday that any change be made. 

Affiant further states that irreparable injury will result 
to him and to the corporation if the court on the basis of 
the complaint and allegations filed herein prevents his 
acquisition of his proper rights and thereby denies him 
control of the corporation, ownership thereof and induce- 
ment for continued aggressive management of the busi- 


ness and defeats and frustrates the plain intention of all 
parties under the contracts made in 1948 and on which 
basis he has built his personal and business life ever since. 


Raymonp F’. Duckworra. 


_ Subseribed and sworn to before me this 17th day of 
October, 1956. 
DaztHy STEPHENS, 
Notary Public, D.C. 


My Commission Expires Dec. 14, 1958. 


40 [Filed Oct. 18, 1956] 


Motion for Summary Judgment 


Defendant, Raymond F. Duckworth, moves the Court for 
summary judgment in the above entitled cause pursuant to 
Rule 56 of the Federal Rules of Civil Procedure on the 
Pleadings and affidavits filed and for grounds says: 
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1. The complaint fails to state a claim upon which relief 
can be granted. 


2. The documents admitted by and annexed to plaintiff’s 
complaint, Exhibits A and B, constitute the entire agree- 
ment between the parties and there is no allegation of 
any facts material to this proceeding or-admissible in 
evidence which varys the same or are in dispute. 

3. The complaint seeks to reform, cancel, or modify 
agreements the validity and fairness and mutuality of 
which at the time of their making is admitted. The only 
allegations made are of events subsequent thereto which 
cannot in law constitute ground for reformation, cancella- 
tion, and modification of an agreement. Regardless of the 
value of the business at the death of either party, the other 
had a duty to buy his stock at $10.00 per share. 


4. The defendant Bank’s counter-claim and cross-claim 
for interpleader asks the Court for directions as to 


41 disposition of stock in its possession as trustee. 


5. This is an ordinary stock purchase and sale 
agreement with the Bank as trustee which is in common 
usage in businesses today and was made by the parties 
during their lifetime with the express intention of avoid- 
ing involving the business in the estate of either and pro- 
viding cash funds available for the estate of the deceased 
and the right of the survivor to carry on the business as 
principal owner. It is complete, regular and fair in all 
respects and should be recognized by the Court and per- 
formance of its express terms and conditions compelled 
immediately. 

6. For other grounds that will be urged at the argument. 
Hopson, CrerKe, Lirscoms & Gray, 


By Gerorrrey CREr&kgE, Jz., 
Geoffrey Creyke, Jr., 
Henry M. Moors, 
Attorneys for Def. Raymond F. 
Duckworth. 
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42 [Filed Oct. 29, 1956] 


Disreicr or CoLUMBL, ss: 


Raymond F’. Duckworth being first duly sworn on oath 
deposes and says that he is one of the defendants in the 
above action and makes this affidavit in support of his 
motion for summary judgment and for the purpose of 
correcting an error made in his earlier affidavit filed herein 
in opposition to preliminary injunction and his answer. 


1. The correction is the sentence beginning on line 13 
commencing a paragraph in the middle of page 2 which 
states : 


‘In accordance with the agreement of April 15, 1948, 
' in payment for his old business Mr. Hasterday was 
' issued stock of the par value of $7,600 himself and $100 
for plaintiff, and subsequently out of funds of the cor- 
_ poration Mr. Easterday was paid approximately an 
additional $15,000.’ 


The amount paid actually was approximately $10,000. 


This defendant regrets the error. It was occasioned by 
the haste in which the affidavit and answer were prepared 
under circumstances where a temporary restraining order 
had been issued and the hearing was set within a few days 
after service of copies of the various motions and related 
documents upon him. 


In further support of his motion for summary 
43. judgment this defendant says prior to entering the 
roofing business and forming a corporation with 
Mr. Easterday in 1948 this defendant had had eighteen 
years experience in the roofing business, graduated from 
George Washington University with a degree in business 
administration majoring in public accounting and a backe-" _ 
lor of laws degree. 


30 


For the years preceding 1948 Mr. Easterday’s business 
was primarily re-roofing and operations were conducted 
at a modest level. Despite the lack of competition and 
good business opportunities during the war years, for the 
seven years, 1941 to 1947, the annual average gross busi- 
ness done by Mr. Easterday was $59,758.66. For the seven 
years, 1949 through 1955, the average annual gross busi- 
ness done by the Hasterday-Duckworth Roofing Company, 
Inc. was $426,475.25. 

The assets from the former business operated by Mr. 
Easterday and turned over to the corporation consisted 
of modest quantities of inventory, some tools and equip- 
ment most of which were obsolete, two trucks and the auto- 
mobile, all more than fifteen years old, and a very small 
amount of work on hand and work in progress aggre- 
gating less than $2,000 in value. 

Affiant affirms that he has assumed the primary respon- 
sibility for the operation of this business, worked long 
hours at modest compensation, overtime, holidays, Satur- 
days and Sundays, and otherwise planned his entire life 
in reliance on the agreements presently before the Court. 


Raymonp F. Duckworrs. 
Raymond F. Duckworth. 


Subscribed and sworn to before me this 25 day of Octo- 
ber, 1956. 
Darruy STEPHENS, 
Notary Public, D.C. 


My Commission Expires Dec. 14, 1958. 
Hupson, CreyKe, Lirscoms & Gray, 


By Gzorrrey CREYEE, JR., 
Geoffrey Creyke, Jr., 
Henry M. Moons, 

Henry M. Moore, 
Attorneys for Defendant 
Duckworth. 
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63 [Filed Nov. 15, 1956] 
Amended Answer of Defendant Raymond F. Duckworth 
Comes now defendant Raymond F. Duckworth and says 
that in the haste of preparing his answer to the above 
plaintiff, error was made which he corrects herewith. 
In the second defense, paragraph 6 (c) at page 2, line 2, 
it is stated: 
‘‘In addition Mr. Easterday was given a corporation 
note of the approximate amount of $15,000 which was 
later paid out of the funds of the corporation.’’ ~:. 


The above statement is hereby amended to read: 


‘‘In addition Mr. Hasterday was given a corporation 
note of the approximate amount of $10,000 which was 
later paid out of the funds of the corporation.’’ 


‘In all other respects the said answer is affirmed and 
ratified. Raymonp F. Duckworts. 
Raymond F. Duckworth. 


Disteict of CoLUMBIA, $s: 


Raymond F.. Duckworth being first sworn on oath de- 
poses and says that the foregoing amended answer is true 
to the best of his knowledge, information and belief. 


Rarmonp F. Duckworrtsx. 
Raymond F. Duckworth. 


64 Subscribed and sworn to before me, a Notary Pub- 
lic in and for the District of Columbia, this 25th day 


of October, 1956. DaztTuy STEPHENS, 


Notary Public, D.C. 


My Commission Expires Dec. 14, 1958. 
Hupson, CrEYKE, Lipscoms & Gray, 
By Gzorrrey CRerkE, JR., 

Geoffrey Creyke, Jr., 

Henry M. Moore, 

Henry M. Moore, 
Attorneys for Defendant 
Duckworth. 
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45 [Filed Oct. 31, 1956] 


Plaintiff's Motion for Summary Judgment 


Comes now the plaintiff, Ras E. Hens, by her counsel, 
and moves the Court for summary judgment directing the 
cancelation of the stock purchase agreement dated May 
20, 1948, on the following grounds: 


1. There is no genuine issue as to any material fact in 
the above-entitled cause. 


2. The stock purchase agreement should be canceled be- 
cause Duckworth induced Hasterday to sign it by fraudu- 
lently representing that Duckworth would consent to a 
redetermination of the sales price of the stock. 


3. A court of equity will rescind a contract where the 
consideration therefor is grossly inadequate and one of 
the parties receiving the benefit of such contract is guilty 
of inequitable conduct. 


4, A, court of equity will rescind a contract solely on 
the ground that the consideration therefor is so grossly 
inadequate as to be shocking to the conscience of an ordi- 


nary person. 


5. Gross inadequacy in consideration for a contract calls 
for an explanation and shifts the burden of proof to the 
party seeking to enforce it to show that the price 
46 was fixed by the deliberate and intentional act of 
the parties. 
Joun E. Larson, 
John E. Larson, 
Benton C. Totiey, Jz., 
Benton C. Tolley, Jr., 
Attorneys for Plaintiff. 
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47 [Filed Oct. 31, 1956] 
Affidavit of Plaintiff In Support of Her Motion for Summary 
Judgment 


Disteict oF COLUMBIA, ss: 


Ras E. Hewas, being first duly sworn, on oath deposes 
and says that she makes this affidavit to supplement the 
allegations contained in the Bill of Complaint filed by her 
in the above-entitled cause; that as further evidence that 
under the terms of the stock purchase agreement (Ex- 
hibit B to the Bill of Complaint) her father, Charles W. 
Easterday, understood that he would be entitled to receive 
at least $60,000.00 for his 760 shares of stock in the Haster- 
day-Duckworth Roofing Company, Inc., she attaches hereto 
as Exhibit X and incorporates herein by reference photo- 
stat copy of the penciled memorandum which her father 
handed to her in the early part of the year 1956, at which 
time he also handed her profit and loss statement of the 
Company for the year January 1, 1955 to December 31, 
1955, photostat copy of which is also hereto attached as 
Exhibit Y and also incorporated herein by reference; that 
said penciled memorandum is entirely in the handwriting 
of her father; that decedent made it clear to affiant at the 
time he handed her this penciled memorandum and the 
profit and loss statement that the figures ‘‘%4 of 120,000= 

60,000’’, which appear in the penciled memorandum, 
48 referred to his interest in the Easterday-Duckworth 

Roofing Company, Inc.; that at the time her father 
handed her said penciled memorandum and profit and loss 
statement; he told her that the memorandum contained a 
list of the assets of his estate; that he then asked her to 
set up after his death, a trust to consist of his interest in 
the Company so as to take care of his invalid daughter, 
Martha Elizabeth Easterday, for her lifetime; that he told 
affant that the balance of his estate would be hers, and 
that he made this unequal provision for his two daughters 
because affiant was in receipt of an income from her de- 
ceased husband’s estate. 
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Affiant further states that at the time of his death, which 
occurred on September 11, 1956, and as recited in the peti- 
tion for letters of administration filed by affiant in this 
Court, Administration Cause No. 91,175, her father’s estate 
consisted of the equity in his house, premises No. 1744 
Kenyon Street, N.W., Washington, D. C., and the following 
described personal property : 

Cash on deposit in The National Bank of Wash- 
ington: 
Checking Account 
Savings Account 
760 shares Easterday-Duckworth Roofing Com- 

pany, Inc., stock 
Household furniture and furnishings (estimated 

value) 

1950 Dodge Coronet 4-door sedan 


At the time of his death, decedent had in effect life 
insurance policies of the aggregate face value of $2,000, 
as set forth in the above mentioned penciled memorandum. 

Affiant further states that the defendant, Rarmonp F. 
DuckwortH, prior to the execution by him on April 15, 
1948, of the agreement marked Exhibit A with the Bill of 
Complaint, prepared a preliminary memorandum, a photo- 
stat copy of which is hereto attached as Exhibit Z and 
incorporated herein by reference; that said Duckworth de- 
livered said memorandum marked Exhibit Z to affiant’s 
father under cover of a note written in ink, entirely in 

Duckworth’s handwriting ; that said note, a photostat 
49 copy of which is also hereto attached as Exhibit Z-1 

and incorporated herein by reference, reads as fol- 
lows: 


‘¢Por your criticism & comment. 


‘‘Dooley will probably want to make some changes 
or additions. I don’t profess to be a lawyer. 


Raymond’’ | 
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Affiant further states that it is clear that Exhibits Z 
and Z-1 were prepared by the defendant, Duckworth, and 
that said Exhibit Z indicated on its face that it was under- 
stood by both Easterday and Duckworth that the formal 
stock purchase agreement between the parties was to con- 
tain a provision which would permit them to change the 
purchase price of the stock in the event its value increased. 

Affiant further states that it was her father’s custom 
prior to the incorporation of the Easterday-Duckworth 
Roofing Company, Inc., to have annual profit and loss 
statements prepared: to show the: financial condition of 
the business and its total net worth; that this practice 
was continued by the Company after its incorporation and 
balance sheets were prepared as of the end of each calendar 
year which showed the total net worth of the business year 
by year. 

Affiant further states that the only trust ever created 
by her father in his lifetime, of which she has any knowl- 
edge, is the trust represented by the above mentioned stock 
purchase agreement with the defendant, Rarmonp F. Ducx- 
worTH, as the party of the second part, and the Hamilton 
National Bank, now Tue Nationa BANK or WASHINGTON, 
as Trustee. 

Affiant denies the statements contained in the affidavit 
executed by the defendant, Raymonp F. Ducxworrs, and 
filed in support of his motion for summary judgment, 

| wherein he states that the ‘‘work, management and 
50 = responsibility was handled almost entirely by affiant 

(Duckworth), with some assistance from Mr. Easter- 
day,’’ and states that on the contrary, her father was active 
in the conduct of the business of the Company up until a 
few weeks prior to his death, and that he worked long 
hours almost every working day and also worked at home 
on the Company’s business at night and on holidays and 
week ends. 

In answer to Duckworth’s amended affidavit, dated Octo- 
ber 25, 1956, affiant is without knowledge sufficient to form 
a belief as to the averments therein contained in regard to 
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the amount of business performed during the years 1941 
through 1955, and the character and value of the assets 
owned by her father’s business prior to the incorporation 
of the Easterday-Duckworth Roofing Company, Inc. If 
such averments are material to the issues involved in this 
cause, she denies the same. 

Affiant further states that her father enjoyed the high- 
est possible reputation for ability and integrity in his line 
of business, and it is inconceivable that Duckworth would 
have had the slightest interest in going into business with 
her father if he had not owned a successful going concern. 


Raz E. Hews. 
Rae E. Helms. 


Susscerwep and sworn to before me this 30th day of 
October, 1956. 
Anne A. Linke 
Notary Public, D. C. 


My Commission Expires June 30, 1957. 
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52 PROFIT AND LOSS | 


Easrerpay-Duckworts Roorine Company, Inc. 
January 1, 1955-December 31, 1955 | 


§ Roofing Sales $396,265.94 

| “Direct Cost—Rfg. $306,179.24 

: Undst. Rfg. Expense 6,297.51 312,476.75 | 
| »Gross Profit—Rfg. $83,789.19 ! 
&, Sheet Metal Sales 76,537.81 i 
m Direct Cost—S. M. 57,492.83 ! 
“# Undst. S. M. Expense 281.65 57,774.48 | 
@ Gross Profit—S. M. 18,763.33 | 
# Sub-Contract Sales 65,800.80 


# Sub-Contract Cost 66,388.26 
oss On Sub-Contracts 587.46 
















> 
7) 
| 
{ 





bMdse. Sales 827.53 
Bf Cost of Mdse. Sold 527.06 
; Gross Profiton Sales ees 300.47 : 
: Total Gross Profit $102,265.53 
} Operating Expense 50,044.15 : 
3; Administrative Expense 40,537.12 ! 
| hall — 
ih Total Expenses 90,581.27 
: — ee 
. Operating Profit 11,684 26 


i Non-Operating Income | 
i Discount on Purchases 2,810.62 2,810.62 
Sn event es 


Total Non-Operating Profit 14,494.88 
s Non-Operating Expense | 
| Inventory Adjustment 3,764.99 3,764.99 
—————— 
| Net Profit before Taxes 10,729.89 
# Income Taxes ! 


District of Columbia 404.52 





70.54 : 
50.43 | 
3,061.33 3,586.82 
Net Profit After Taxes . 7,143.07 
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aa PROFIT AND LOSS 
January 1, 1955 to December 31, 1955 


A. ScHEDULE or OPERATING EXPENSES: 


$24,261.30 


D. C. Unemployment Tax 
Roofing Welfare 
Sheet Metal Workers Welfare 


. SCHEDULE oF ADMINISTRATIVE EXPENSES: 


Dues and Subscriptions 
Miscellaneous Taxes 


Miscellaneous Expense 
Advertising 

Telephone 
Administrative Salaries 


Allowance for Bad Debts 
Depreciation 





47 
BALANCE SHEET 


Easterpay-Duckworts Roorine Company, Inc. 
December 31, 1955 


Current Assets: 


Cash $50,285.36 
Accounts Receivable $46,455.62 
Less Reserve 11,226.91 
Materials Inventory 24,176.33 
Work in Progress 90,758.86 
Less Payments on 
Contracts —84,471.70 
Plus Prepayment 
on Sub-Contracts 16,342.60 22,629.76 


Total Current Assets 


|” Fixed Assets: 


Equipment and Trucks 15,483.76 
Forniture and Fixtures 3,248.92 


18,732.68 
Less Reserve 15,318.52 


Total Fixed Assets 
Toran ASSETS 





' Current Liabilities: 
Accounts Payable 
Taxes Payable 
Wages Payable 


Total Current Liabilities 
Net Worth: 


Common Stock 
Surplus 


Total Net Worth 
Tora. LIABILITIES 
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55 This agreement, entered into this ........ day of 

See eat , 1948, between Charles W. Easterday 
and Raymond F. Duckworth is to outline the terms and 
conditions under which a corporation is to be formed by 
them. 

This corporation is to be known as The Basterday- 
Duckworth Company and is to be formed for the purpose 
of carrying on a general roofing and sheet metal contract- 
ing business and for the purchase and sale of roofing and 
other building materials. The life of this company is to 
be perpetual, unless or until the stockholders find it to their 
mutual interest to dissolve said corporation as permitted 
by law. 

The capital stock of the Easterday-Duckworth Company 
is to be in the amount of $15,000 and is to be divided into 
1500 shares of a par value of $10. Subscription to this 
stock is to be divided equally between the parties to this 
agreement. Mr. Duckworth will pay for his stock in cash 
and Mr. Easterday will pay for his stock by the transfer 
of cash and other assets of actual value from his present 
business to the new corporation in an amount equal to the 
par value of stock subscribed by him. Mr. Easterday will 
also transfer the balance of the assets and the liabilities 
from his present business to the new corporation, and the 
actual net value of these assets will be a debt of the cor- 
poration to Mr. Easterday. 

It is hereby understood and agreed that the stock 
56 issued to the parties to this agreement will be placed 
i in trust with the Hamilton National Bank and a 
trust agreement executed whereby the stock of one party 
to this agreement will be sold and transferred only to the 
other party to this agreement. This transfer will be made 
upon the death or one party or sooner by mutual agree- 
ment. ‘The vendee is to have the option of purchasing 
the stock of the retiring member in one transaction or of 
spreading the purchase over a period of 12 months. The 
purchase price of the stock shall be the par value of $10 
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per share unless modified by the parties by subsequent 
agreement. 

It is further understood and agreed that the parties to 
this agreement, as officers of the new corporation will 
establish basis salaries for themselves of approximately 
$5,000, more or less, (if these sums are earned by the cor- 
poration)(?). During active participation in the manage- 
ment of the organization, additional compensation may be 
provided up to $10,000 if the earnings of the corporation 
are sufficient to justify such additional payment. 

The organization of the corporation referred to herein 
is to be executed as quickly as possible after the execution 
of this agreement. 


Witness 


For your criticism & comment. 


Dooley will probably want to make some changes or 
additions. I don’t profess to be a lawyer. 


RAYMOND. 


58 [Filed Oct. 31, 1956] 
Affidavit of Bernard Weaver 
Drisraict or CoLUMBIA, $s: 


I, Berwarsp Weaver, being first duly sworn, on oath 
depose and say that I am the Vice President and Traffic 
Manager of The Jacobs Transfer Company, Inc. with 
offices at 61 Pierce Street, N.E., Washington, D. C.; that 
I was a close and intimate friend of the late Charles W. 
Easterday for a period of approximately 38 years prior 
to his death, which occurred on September 11, 1956; that 
as a young man, I worked in the same company with him, 
the Ehret Roofing Company, for a period of 11 years, from 
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1919 to 1930; that Mr. Easterday was a charter member 
of the Washington Kiwanis Club, which was or in 
1917; that he had a record of perfect attendance in the 
Club all during the time of his membership; that Mr. 
Kasterday was a man of fine principles and of the highest 
integrity and was greatly respected by all of his many 
friends in the Washington business and social world; that 
I joined the Kiwanis Club in 1943 and thereafter I saw 
Mr. Easterday almost every week until the date of his 
death; that he frequently told me how things were pro- 
gressing in his business and what he was doing; that at 
the time he took Raymond F’. Duckworth into his business, 
Mr. Easterday told me that he was forming a corpora- 

tion and that he would have the majority control of 
59 the stock of the Company; that Duckworth was put- 
| ting about $7,500 into the Company; that from time 
to time during the years that I knew him, he stated that 
it had been arranged that on the death of either one of the 
principal stockholders of the Company, the surviving stock- 
holders would have the right to buy the stock of the de- 
ceased stockholder; that he did not say anything to me 
about the price that would have to be paid for the stock; 
that I was with Mr. Easterday on September 6, 1956, the 
last time he attended a Kiwanis meeting; that on that 
particular day he told me that the value of the Easterday- 
Duckworth Roofing Company, Inc., was $120,000 and that 
his interest in the Company was worth about $60,000; that 
he also told me that he had other properties which were 
worth about $25,000 so that his total estate would be about 
$85,000; that I figured that this discussion was prompted 
because Mr. Easterday had a premonition of his approach- 
ing death; that on the occasion of this conversation he 
also told me that early in 1956 he had talked this matter 
over with his daughter, Rae E. Helms; that he had told 
her that his interest in the Company was worth about 
$60,000; that he had given her a list of his other assets 
and that they had figured out what would be in his estate 


ae 
E ane 
ee 
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that could be used to take care of his invalid daughter, 
Elizabeth. 
BEENAED WEAVER. 
Bernard Weaver. 


SvupsckiBeD and sworn to before me this 26th day of 
October, 1956. 
Azsruur C. Hiaes, Sr., 
Notary Public, D.C. 





My Commission Expires 3-31-59. 
60 [Filed Oct. 31, 1956] 
Affidavit of Anne Panor 


District oF CoLUMBIA, $s: 


IL, Anne Panor, being first duly sworn, on oath depose 
and say that I reside at 1738 Kenyon Street, N.W., Wash- 
ington, D. C.; that I was a neighbor of Charles W. Easter- 
day for about 30 years prior to his death; that I have two 
sisters and a brother and all of us during this long period 
of time were almost a part of the Hasterday family; that 
the Hasterday’s door was always open, we would drop in, 
watch T. V. and sit and talk; that Mr. Easterday was 
active in the roofing business until the last few months of 
his life; that all during the years that I was acquainted 
with Mr. Easterday, he spent almost every evening at home 
with his invalid daughter, Martha Elizabeth, whom we 
call ‘‘Lib’’; that Mr. Easterday was a man of the highest 
integrity and my brother, two sisters and I were devoted 
to him, even though he was old enough to be our grand- 
father. 

I further depose and says that I met Raymond F. Duck- 
worth in the Easterday home on several occasion and, 
therefore, know that Mr. Duckworth was fully acquainted 
with the family situation. 

I also depose and say that the only time Mr. Easterday 
actually mentioned his finances to me was on Sunday, 
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September 2, 1956, just before he suffered a stroke 
61 that resulted in his death on September 11, 1956; 

that his daughter, Rae E. Helms, was not at home; 
that I was in his house and he was not feeling too well; 
that as long as I had known Mr. Easterday, there had 
never been any reason for him to discuss any of his 
finances with me; that we often discussed a roofiing con- 
tract which he was interested in on Capitol Hill, or some 
hotel, or some apartment house; that Mr. Easterday must 
have had a premonition of his approaching death; that he 
mentioned that the Easterday-Duckworth Roofing Com- 
pany, Inc., business was worth about $120,000; that the 
value of his share in said business was worth about $68,000; 
that he stated his share in the business had been set up 
in a trust; that ‘‘Lib’’, his invalid daughter, would be 
taken care of for the rest of her life out of his interest in 
the business; that the rest of his property, and he men- 
tioned the sale of his house, could go to his other daughter, 
Rae. E. Helms, who had an income of her own from her 
deceased husband’s estate; that he also mentioned that if 
anything happened to ‘‘Lib’’, he meant if she died, what 
was left of his interest in the Roofing Company would 
revert to Rae, and that he swore me to secrecy and asked 
me not to mention his conversation to anyone and that I 
would not now divulge this information except that I was 
told that there had been a suit filed by Mrs. Helms to 
recover the actual value of Mr. Easterday’s interest in 
the Roofing Company at the time of his death. 


Anne Panor. 
Anne Panor. 


Supsckipep and sworn to before me this 30th day of 
October, 1956. 
Anne A. Linke, 
Notary Public, D.C. 


‘My Commission Expires June 30, 1957. 
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65 [Filed Nov. 26, 1956] 


Affidavit of Aubrey O. Dooley In Connection With Motions of 
Plaintiff and Defendant Duckworth for Summary Judgment 


District or CoLUMBIA, $s: 


Aubrey O. Dooley, being first duly sworn according to 
law, deposes and says: 


That he is Vice President and Trust Officer of The Na- 
tional Bank of Washington, Successor by Consolidation to 
the Hamilton National Bank of Washington, hereinafter 
called Hamilton; that he was Assistant Trust Officer and 
Trust Officer of Hamilton from the time of its organization 
in 1933 to October 1, 1954, the date of consolidation of 
Hamilton and The National Bank of Washington. 

That he was Trust Officer of Hamilton at the time of 
execution of the agreement between Charles W. Easterday, 
Raymond F. Duckworth and said bank as Trustee dated 
May 20, 1948 and affiant executed said agreement on behalf 
of Hamilton; that The National Bank of Washington, 
although named a party defendant to this proceedings, 
has taken a position of absolute neutrality and impartiality 
with respect to this controversy and has filed an answer 
of interpleader which was the basis of the Court’s order 

and instructions to said bank dated October 9, 1956. 
66 That the parties by affidavits and memoranda have 

made certain assertions and claims as to the extent 
of the participation of Hamilton in the preparation of the 
agreement of May 20, 1948, with particular reference to the 
claim of Raymond F. Duckworth on Page 5 of his Points 
and Authorities in opposition of motion of Plaintiff for 
summary judgment dated November 13, 1956, in which he 
stated that if a confidential relationship existed in con- 
nection with this transaction it was between Hamilton and 
Mr. Easterday. 

That this affidavit has been prepared solely for the pur- 
pose of presenting to the Court affiant’s best recollection 
concerning these matters, affiant having reviewed the bank’s 
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file in this case to refresh his recollection with respect 
thereto; that to his best recollection the participation of 
the bank and affiant was solely as hereinafter set forth. 
That the parties had reached a definite agreement on 
organizing a corporation, the proportion of stock to be held 
by each, and the price and terms upon which the surviving 
stockholder was to purchase the shares of the deceased 
stockholder pursuant to their prior agreement dated April 
15, 1948; that inquiry was made of affiant as to the will- 
ingness of Hamilton to act as Trustee or Escrow Agent 
under agreement and the provisions to be included so said 
bank might effectively carry out the agreement between 


_ Easterday and Duckworth, and its charges for so acting. 


Upon the indicated willingness of the parties to accept the 
provisions dealing solely with the bank’s duties and func- 
tion as Trustee or Escrow Agent it was suggested that the 
bank submit a form of agreement embodying the terms, 
conditions, provisions and charges which would be accept- 
able to it in carrying out the agreement previously made 
by such parties. While affiant has no positive recollection 
of actually preparing the agreement of May 20, 1948, he 
believes that such agreement was prepared as above indi- 
cated. That the sole participation of the bank or affiant in 
the preparation of the agreement of May 20, 1948 was 
limited to the incorporation therein of the previous agree- 
ment of said parties and defining the duties of the bank as 
Trustee should it be called upon to consummate the sale of 
the stock of a deceased stockholder at the price and upon 
| the terms and conditions theretofore agreed upon by 
67 ‘said parties. That at no time did affiant or the bank 
advise either party as to what the price or terms of 
purchase should be or enter into any confidential discus- 
sion or relationship with either of said parties, and affiant 
to the best of his recollection affirms there was no discus- 
sion or negotiations in which he participated concerning 
the price, terms of purchase or the reasons therefor. 
- That it was the established policy of Hamilton not to 
prepare or participate in the preparation of agreements 


55 


except when it was a party thereto and the other parties 
were in agreement. 
Avusrey QO. Doozey. 
Aubrey O. Dooley. 


Subscribed and sworn to before me, a notary public in 
and for the District of Columbia, this 21st day of November, 
1956. 

Pau V. Donovay, 
Notary Public, D.C. 


My Comm. Expires 12/14/1957. 


68 [Filed Jan. 3, 1957] 


Sammary Judgment 


This cause came on to be heard upon the Motions for 
Summary Judgment of defendant Raymond F. Duckworth 


and plaintiff, and the pleadings, affidavits and admissions 
on file, and oral argument of counsel representing the 
respective parties; and it appearing to the Court from 
a consideration of the pleadings, affidavits and admissions 
on file that there is no genuine issue as to any material 
fact, and that defendant, Raymond F. Duckworth is en- 
titled to a judgment as a matter of law. 

And it further appearing to the satisfaction of the Court 
that the defendant Raymond F. Duckworth has paid to the 
defendant The National Bank of Washington, successor 
to the Hamilton National Bank of Washington, the sum 
of $7,600.00 plus a trustee’s fee of $150.00 as provided in 
the agreement of May 20, 1948 between Charles W. Easter- 
day, deceased, Raymond F.. Duckworth, and the Hamilton 
National Bank of Washington and is entitled to have trans- 
ferred to him 760 shares of stock of the Easterday-Duck- 
worth Roofing Company, Inc. represented by Certificate 
No. 3 now in the possession of said bank as trustee, it is 
by the Court this 3rd day of January, 1957. 
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ADJUDGED AND ORDERED: 


1. The plaintiff’s motion for summary judgment be and 
the same is hereby denied. 


69 2. The motion of defendant Raymond F. Duck- 

| worth for summary judgment is hereby granted, and 
the complaint of plaintiff as to defendant Duckworth and 
defendant The National Bank of Washington is dismissed. 


3. That the instructions issued to the defendant, The 
National Bank of Washington, under Order of this Court, 
dated October 18, 1956, and pursuant to its claim of inter- 
pleader, are hereby modified, to instruct the said defendant, 
The National Bank of Washington to consummate the 
transaction pursuant to the agreement of May 20, 1948, by 
delivering to defendant, Raymond F. Duckworth, the 760 
shares of stock of Hasterday-Duckworth Roofing Com- 
pany, Inc., and delivering to plaintiff the sum of $7,600.00 
received from Raymond F. Duckworth for said stock, less 
the amount of attorneys’ fees that may be allowed to the 
defendant, The National Bank of Washington in this pro- 
ceeding, provided that before payment to plaintiff she shall 
execute and file such assignments, releases, waivers or 
other instruments reasonably required by The National 
Bank of Washington, said instructions as to defendant © 
Duckworth to be carried out after ten (10) days of the 
date hereof, whether or not plaintiff should appeal, unless 
this Order should be stayed or superseded by a further 
Order of this Court or by the United States Court of 
Appeals for the District of Columbia Circuit. 


4, The Court reserves decision on the claim of the de- 
fendant The National Bank of Washington for attorneys 
fees in these proceedings. 


5. That all costs of this action be paid by plaintiff. 


Jas. W. Morzrs, 
Judge. 
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70 [Filed Jan. 7, 1957] 


Notice of Appeal 


Notice is hereby given this 7th day of January, 1957, 
that the plaintiff, Raz BE. Heztms, Administratrix of the 
Estate of Charles W. Easterday, deceased, hereby ap- 
peals to the United States Court of Appeals for the 
District of Columbia Circuit from the judgment of 
this Court entered on the 3d day of January, 1957, 
in favor of defendant, Raymonp F. Duckworru, against 
said plaintiff. 

Joun BE. Larson 
John E. Larson and 
Benton C. Tolley, Jr. 
Benton C. Touiey, Jz. 
Attorneys for plamumtiff. 
910 American Security Building 
Washington 5, D. C. 





71 [Filed Jan. 7, 1957] 
Order for Supersedeas to Stay Enforcement of Judgment 
Pending Appeal 


On the motion of plaintiff, Raz E. Hezms, Administra- 
trix of the Estate of Charles W. Easterday, deceased, 
to supersede and to stay the enforcement of the judg- 
ment rendered herein on January 3, 1957, in favor of 
defendant, Raymonp F. Duckworrs, and against plain- 
tiff, and it appearing that plaintiff has duly filed a notice 
of appeal, and, after hearing counsel, it is, by the Court, 
this 7th day of January, 1957, 


ADJUDGED, ORDERED AND DECREED as follows: 


1. That the aforesaid judgment be and the same here- 
by is superseded and all proceedings and requirements 
herein on the part of the defendants, Rarmonp F. Ducx- 
worTH and THE Nationa Bank or WasHIncTon, are stayed 
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until the final disposition of the appeal from said judg- 
ment, upon condition that plaintiff file herein a super- 
sedeas bond in the sum of Seven Thousand Five Hun- 
dred Dollars ($7,500.00), conditional for the satisfaction 
of the judgment in full with costs, interest, and damages 
for delay, if for any reason the appeal is dismissed 
or if the judgment is affirmed, and to satisfy in full 
such modification of the judgment and such costs, in- 
terest, and damages as the appellate court may adjudge 
and award. 


72 2. That the defendant, Tae Nationa Bank oF 

WasxHincton, be and it hereby is instructed to 
continue to hold Certificate No. 3 for 760 shares of 
the common stock of Easterday-Duckworth Roofing Com- 
pany, Inc., registered in the name of Charles W. Easter- 
day and endorsed in blank, to await the outcome of 
this suit and without lability on the part of said cor- 
- porate defendant in the premises except to act in accord- 
ance with the instruction of the Court. 


3. That pending the final disposition of said appeal, 
neither plaintiff nor either of the said defendants shall 
have the right to vote the aforesaid shares of common 
stock. 


Jas. W. Morszis, 
Judge. 


74 [Filed Jan. 11, 1957] 


i Designation of the Record on Appeal 

Plaintiff, Raz E. Heutms, Administratrix of the estate 
of Charles W. Easterday, deceased, hereby designates 
the following documents as the Record on Appeal to 
the United States Court of Appeals for the District 
of Columbia Circuit: 

1. Complaint for temporary restraining order and 
for permanent injunction, with Exhibits A and B thereto. 
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2. Affidavit in support of temporary restraining order. 


3. Temporary restraining order. 


4, Answer of the defendant, The National Bank of 
Washington, and counterclaim and cross-claim for inter- 
pleader. 


o. Answer of the defendant, Raymond F. Duckworth. 


6. Answer of defendant, Raymond F. Duckworth, to 
counter-claim and cross-claim for interpleader of de- 
fendant, The National Bank of Washington. 


7. Affidavit of defendant, Raymond F. Duckworth, in 
opposition to preliminary injunction. 

8. Motion of defendant, Raymond F. Duckworth, for 
summary judgment. 

9. Affidavit of Raymond F. Duckworth in support of 
motion for summary judgment and amending affidavit 
heretofore filed in support of opposition to preliminary 

injunction. 
75 10. Amended answer of defendant, Raymond F. 


Duckworth. 
11. Plaintiff’s motion for summary judgment. 


12. Affidavit of plaintiff in support of her motion for 
summary judgment with Exhibits X, Y, Z and Z-1 thereto. 


13. Affidavit of Bernard Weaver. 
14. Affidavit of Anne Panor. 


15. Affidavit of Aubrey O. Dooley in connection with 
motions of plaintiff and defendant Duckworth for sum- 
mary judgment. 

16. Final judgment entered January 3, 1957. 

17. Notice of appeal filed January 7, 1957. 

18. Memorandum: Order for supersedeas to stay en- 
forcement of judgment pending appeal entered January 
7, 1957. 
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'19. Memorandum: Supersedeas bond filed January 7, 
1957. 


20. This designation. 


Joun E. Larson by BCT 

John E. Larson 

Benton C. Toixey, Jr. 

Benton C. Tolley, Jr. 
Attorneys for Plaintiff. 


29 [Filed Oct. 18, 1956] 


Order Dissolving Temporary Restraining Order and Instructions 

i To Defendant, The National Bank of Washington 

Upon consideration of the plaintiff’s motion for pre- 
liminary injunction, the answer, counterclaim and cross- 
claim for interpleader filed herein by defendant, Tuz 
NarionaL Bank OF WasuHIncTon, the answers of defend- 
ant, Raymonp F. Duckworts, to the complaint and to 
said counterclaim and cross-claim for interpleader, it 
is, by the Court, this 18th day of October, 1956, 


ORDERED, 

‘1. That the restraining order entered herein on the 
9th day of October, 1956, be and the same hereby is 
dissolved ; 

2. That the motion of plaintiff for preliminary in- 
junction be and the same hereby is denied; 


3. That the defendant, THe Nationan Bank or Wa4sH- 
meton, be and it hereby is instructed to continue to 
hold certificate No. 3 for 760 shares of the common 
stock of Easterday-Duckworth Roofing Company, Inc., 
to await the outcome of this suit and without any lia- 
bility on the’ part of said corporate defendant in the 
premises except to act in accordance with the instruc- 
tions of the Court. 

: Jas. W. Morzts, 
Judge. 
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28 [Filed Oct. 18, 1956] 


Answer of Plaintiff to Counterclaim and Crossclaim for Inter- 
pleader Filed by Defendant, The National Bank of Washington 


Comes now plaintiff, by her attorneys, and for an- 
swer to the. counterclaim and cross-claim for inter- 
pleader filed herein by the defendant, The National Bank 
of Washington, states as follows: 


1. Plaintiff requests the Court to instruct said de- 
fendant to continue to hold said certificate No. 3 for 
760 shares of the common stock of Easterday-Duckworth 
Roofing Company, Inc., to await the outcome of this 
suit and without any liability on the part of said cor- 
porate defendant in the premises except to act in ac- 
cordance with the instructions of the Court. 


Joun E. Larson 

John E. Larson 

Benton C. Torey, Jr. 

Benton C. Tolley, Jr. 
Attorneys for Plaintiff. 


62 [Filed Nov. 6 1956,] 


Motion of Defendant Raymond F. Duckworth to Strike Affi- 
davits Filed by Plaintiff In Support of Plaintiff's Motion 
for Summary Judgment 

Comes now defendant Raymond F. Duckworth and 
moves the Court to strike the following described affi- 
davits filed by plaintiff herein in support of her motion 
for summary judgment upon the grounds that they do 
not comply with Rule 56 Federal Rules of Civil Pro- 
cedure, particularly paragraph (e) thereof and are 
irrelevant and immaterial: 


1. The affidavit of Ann Panor subscribed and sworn 
to October 30, 1956, before Anne A. Linke, Notary 
Public, D. C. 
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'2. The affidavit of Bernard Weaver subscribed and 
sworn to before Arthur C. Hicks, Jr., Notary Public, 
D. C., October 26, 1956. 


3. The affidavit of plaintiff Rae E. Helms, subscribed 
and sworn to October 30, 1956, before Anne A. Linke, 
Notary Public, D. C. 

‘This Defendant says the above affidavits are based 
upon hearsay, not personal knowledge, the facts would 
not be admissible in evidence, the affants are not com- 
petent to testify upon the same, and the same are im- 
material and irrelevant. 


Hupson, CreyKe, Liescoms 
& Gray 


By: Grorrrey CREYKE, JE. 
Geoffrey Creyke, Jr. 
Henry M. Moore 
Henry M. Moore 
Attorneys for defendant 
Raymond F. Duckworth 





78 [Filed Jan. 16, 1957] 
Counter-Designation of Record On Appeal by Defendant-Appellee 
Duckworth : 


Now comes Raymond F. Duckworth, one of the ap- 
pellees and defendants in the above entitled cause and 
designates parts of the record to be included in the 
transcript in addition to those designated by appellant, 
such additional parts being deemed necessary and ma- 
terial for determination of the questions raised on ap- 


peal, namely: 

1. Consent order dissolving temporary restraining or- 
der and instructions to defendant, The National Bank 
of Washington, dated October 18, 1956. 
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2. Answer of plaintiff to counter-claim and cross- 
claim for interpleader of defendant, The National Bank 
of Washington, filed October 18, 1956. 


3. Motion of defendant, Raymond F. Duckworth, filed 
November 6, 1956, to strike certain affidavits offered 
by plaintiff in support of her motion and in opposition 
to defendant Duckworth’s motion for summary judg- 
ment. 


4, This counter-designation of record. 


GrorrREY CREYKE, JR. 
Geoffrey Creyke, Jr. 
Attorney for Defendant, 
Raymond F. Duckworth 
400 Washington Building 
Washington 5. D. C. 
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QUESTION 


In the opinion of appellee Duckworth the question in 
this case is the following: 


Whether this Court should reverse a Summary 
Judgment of the District Court against an adminis- 
tratrix who sued to cancel a Stock Purchase and Sale 
Agreement made for consideration admittedly valid 
in 1948, between the two principal stockholders of a 
corporation, by the terms of which the surviving | 
party was obligated to purchase the stock of the 
party first to die at a fixed price per share, the agree- 
ment also providing that the parties “may’’, by mu- | 
tual agreement, change the stock purchase price, but | 
where no such change was ever made, requested or 
discussed; and the basis for suit is merely an increase | 
in value of the stock. | 

















INDEX 


Counter Statement of Case.............. 
bs: ae ae ane cen ene mee 
Summary of Aroument once 
Argument: 
PCIION, wcieticccestciaemmunemnanseicis Hs eareeee 
No Material Issues of Fact.. 
Presumption of Validity of Agreements... 
No Allegations Invalidating Agreements... 
Appellant’s Fallacies -.............- 


Agreement Valid Although It Becomes 
More Beneficial to One Party............ ” 


8 ee gs | |, ce eee nee 


V. ‘Conclusion 


Table of Cases 


Automatic Radio Manufacturing Co. v. Hazeltine, 339 

US 827, 94 L. Ed. 1312, 70 Sup. Ct. 894.00. 
Dewey v. Clark, 86 US App. DC 137, 180 F 2d. 766_... 
Frank P. Dickson v. Richard C. Patterson et al, 169 


DuBois v. Dubois Water Works, 176 Penna. 430, 35 
Bi; CAs BH TRA, QZ iscsscscssncsiccssstiscaiias — 
Galveston Causeway Construction Co. v. . Galveston, 
Harrisburg, & San Antonio Railway Company, 
284 Fed. 137 (Cert. Den. 262 US 747) 
George Gavinzel v. Robert H. Crump, 22 Wall 308; 
i TT ip tae ulti ele acetic eaplecanccie eae 20, 24 
Hawkins v. Fradkin, 85 US App. DC 310, 178 F.2d 705 21 
George Hearne v. The New England Marine Ins. Co. 
20 Wall 488, 22 L. Ed. 395 














ii INDEX (Continued) 


PAGE 
Jameson v. Jameson, 85 US App. DC 176, 176 F.2d. 


ager esac etcetera te peer heacearaats 17. 


Moffett, Hodgkins, & Clark Company v. City of 
Rochester, 178 US 373, 44 L. Ed. 1108, 20 S8p. 
i Ul casecmntancamentantaienentcnanmenmecnacetanenr 21 
Murray v. Gadsden, 91 US App. DC 38, 197 F.2d 194 21 
Nee v. Dillon, — US App. DC — — F. 2d — 85 W 


WU, B20 mentee ieee eee 21 
The Rutland Marble Co. v. William ‘Y. Ripley et al, 

10 Wall CUS) S39, 19 Ls, Ted, GoD csccccsctaccseissncsnan. 20, 25 
Sanders v. Monroe, et al, 56 App. DC 132, 10 F. 2d. 

DI ecb ily eae caida Zi 
Stinson v. N.Y. Life Ins. Co., 83 US App. DC 115 

DR TP a acre cater cniesenncceth paemase eminates 21 


Universal Jewelry Co. Inc. v. McIver, 68 A 2d. 226....21, 27 
Wittlin v. Giacalone et al, 81 US App. DC 20, 154 


Sas RAD aiccsetvceicpn ncaa estan tianlian 18 
Texts 

9 Am. Jur. Cancellation; Page 352, 359, 371-............ 20, 24 
45 Am. Jur. Reformation; Page 586, 609, 619.............. 22 
6 Moore’s Fed. Practice—Page 12324. eeeeeeenene- 18 
Restatement, Contracts. Sec, 231... eceeeeceenee 12 
3 Williston on Contracts, Sec. 601-621 (Rev. Ed. 1938) 12 
Rule 9b Federal Rules of Civil Procedure............ 5, 6, 14, 15 
Rule 56 Federal Rules of Civil Procedure......4, 7, 10, 16, 17 





-— = 


‘i. we « »* 


Is Toe 
United States Court of Appeals 


No. 13,714 


Raz E. Herts, Administratrix of the Estate of 
Charles W. Hasterday, deceased, APPELLANT 


Vv. 


of 


RAYMOND F, DUCKWORTH 
APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE DUCKWORTH 


I. COUNTER STATEMENT OF CASE 


Appellant (plaintiff below) as administratrix of the 
estate of Charles W. Easterday, deceased, filed a civil 
action (App. 2) in the nature of an equity suit October 
9, 1956, to cancel a Stock Purchase and Sale Agreement 
entered into May 20, 1948, (App. 12), between Easterday 
and Raymond F. Duckworth (a defendant below) and ap- 
pellee here, with The Hamilton National Bank, now The 
National Bank of Washington, (also defendant below) 
and appellee here, as trustee. 


Under the terms of an agreement of April 18, 1948, 
(App. 10), Easterday, then aged 70, and Duckworth, then 
aged 37, had formed a corporation and started a business 
known as the Easterday-Duckworth Roofing Company, 
Inc., of which Easterday was president and Duckworth 
Secretary-Treasurer. The Agreement to Form the Cor- 
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poration provided inter alia for the issuance of a total 
of 1,500 shares at $10.00 per share, of which 760 were 
issued to Easterday and 720 sold to Duckworth. It also 
provided that the stock of both parties would be placed 
in trust whereby it would be sold and transferred only 
to the other. “This transfer will be made upon the death 
of one party or sooner by mutual agreement.” It addi- 
tionally provided: “The purchase price shall be at the 
par value of $10 per share unless modified by the parties 
by subsequent agreement.” 


The corporation was organized, the shares issued, and 
they were placed in trust under the terms of the Pur- 
ehase and Sale Agreement which also provided that 
Easterday and Duckworth should retain certain voting 
and dividend rights but any transfer of the stock owner- 
ship could only be in accordance with the terms of the 
agreement. 


Article IL provided that should one party die the 
survivor “shall purchase the stock in the aforesaid cor- 
poration owned by the deceased stockholder at the time 
of his death and deposited hereunder, and the trustee 
shall sell, transfer and deliver such stock to the surviv- 
ing stockholder at the price and upon the terms and con- 
ditions hereafter set forth.’’ (italics supplied). 


Article IIT provided: 


“The price which the surviving stockholder shall 
pay for the stock of the deceased stockholder shall 
be at the rate of $10.00 per share; provided, however, 
that such sale and purchase price may, from time to 
time, ‘be re-determined and changed in the following 
manner: 


“During the month of January in any year while 
this agreement remains in force, the parties of the 
first and second part shall have the right to increase 
or decrease the sale and purchase price by an instru- 
ment in writing signed by the bab of the first and 


second parts and filed with the stee, the last paper 
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writing so filed with the Trustee prior to the death 
of either of said parties to be final and conclusive in 
establishing such value and shall effectively fix the 
price at which the surviving stockholder shall pur- 
chase and the Trustee shall sell the stock of the de- 
cedent in said corporation.’’ (italics added) 

The corporation was operated successfully for 8 years 
and it is undisputed that no change was ever made in the 
price of the stock in accordance with the procedures set 
out in the Purchase and Sale Agreement or otherwise, nor 
was any attempt ever made to do so. 


Hasterday died September 11, 1956, and Duckworth 
paid the sum of $7,600 plus a trustee’s fee as provided 
to the Bank. The administratrix being informed of this, 
protested the transfer and instituted this suit. She con- 
tends that the value of the stock as reflected by deductive 
figures taken from the balance sheet of the corporation is 
in excess of $10.00 per share and that Article III of the 
Purchase and Sale Agreement created a duty on Duck- 
worth to initiate a redetermination of the value of the 
stock from time to time, which duty he did not discharge, 
saying nothing about Easterday’s status in this regard. 


Upon being served with the complaint for injunction, 
and the temporary restraining order (App. 19), the Bank 
filed a counter-claim and cross-claim for interpleader 
(App. 21), simply seeking imstructions as to what dis- 
position should be made of the stock. Duckworth an- 
swered the complaint (App. 24) and the counter-claim 
(App. 28) pointing out the existing mutually binding 
agreements and the failure of appellant to state a cause 
of action. Appellant answered the counter-claim (App. 
61) requesting the court to direct the Bank to retain the 
stock. The Court thereupon dissolved the temporary re- 
straining order and denied the request for preliminary 
injunction and directed the Bank to hold the said stock 
pending the outcome of this proceeding. (App. 60). 
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Duckworth then moved for summary judgment (App. 
32)' and plaintiff later also moved for summary judg- 
ment. (App. 37). 


In connection with the motions for summary judgment, 
three affidavits were filed by appellant containing hearsay 
and immaterial statements repeating alleged oral state- 
ments of the late Mr. Easterday made during 1956. (App. 
38-52). Defendant Duckworth filed a motion to strike 
these affidavits (App. 61) as not conforming to Rule 
56 (e) Federal Rules of Civil Procedure requiring that 
affidavits receiving consideration upon motion for sum- 
mary judgment be measured by the same standards as 
evidence which would be received at a trial. 


_. No allegations were made by appellant in any form as 

to any invalidity of the agreements when made or of any 
attempt by the parties during the 8 years to change the 
stock price. 


Full arguments were heard by Judge Morris, first on 
the Motion to Strike and then on the Motions for Sum- 
mary Judgment. On the Motion to Strike decision was 
reserved by the Court pending completion of all argnu- 
ments and at the conclusion of arguments, the ‘Court 
granted the Motion of defendant Duckworth for Sum- 
mary Judgment upholding the validity of the Agreements 
(App. 55). This appeal followed. 


II. RULES INVOLVED 


Federal Rules of Civil Procedure: 


Rule No. 56. Summary Judgment, in relevant part pro- 
vides as follows: Sub-section (c) Motion and proceeding 
thereon: 


«“e * * The judgment sought shall be rendered 
forthwith if the pleadings, depositions, and admis- 





b) 


sions on file, together with the affidavits, if any, show 
that there is no genuine issue as to any material 
fact and that the moving party is entitled to a judg- 
ment in the matter of law. * 


Sub-section “(e) Form of Affidavit; further testumony. 


Supporting and opposing affidavits shall be made 
on personal knowledge, shall set forth such facts as 
would ‘be admissible in evidence, and shall show affir- 
matively that affiant is competent to testify as stated 
therein. Sworn or certified copies of all papers or 
parts referred to in an affidavit shall be attached 
thereto or served therewith. The court may permit 
affidavits to be pia 6 ato or opposed by deposi- 
tion or by further affidavits 


Rule 9, Pleading Special Matters provides in material 
part in sub-section “(b) Fraud, mistake, condition of the 
mind. 

“In all averments of fraud or mistake, the cir- 
cumstances constituting fraud or mistake shall be 
stated with particularity. Malice, intent, knowledge, 


and other condition of mind of a person may ‘be 
averred generally.” 


I. SUMMARY OF ARGUMENT 


I. (NO MATERIAL ISSUES OF FACT). Both ad- 
versaries moved for summary judgment recognizing that 
all possible material allegations are before the court and 
mo material facts are in dispute. 


II. (PRESUMPTION OF VALIDITY OF AGREE- 
MENTS). ‘The Stock Purchase and Sale Agreement of 
May 28, 1948, and the Agreement to Form the Corpora- 
tion of April 18, 1948, admittedly valid and reciprocally 
binding with mutual, full, fair consideration at the time 


of making, and in force for eight years during which 
both parties conducted their affairs in reliance thereon, 
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are entitled to all presumptions of validity and cannot 
be set aside by a court except upon an extraordinary 
showing of flagrant circumstances involved in the making 
which would invalidate them as of that time. 


(a) (No price change m 8 years.) Although the Pur- 
chase and Sale Agreement by its terms provided a means 
whereby the stock purchase price “may” be redetermined 
upon consent of both parties, there is no allegation that 
any change ever was made, considered, discussed, under- 
taken, or attempted by either or both parties at any 
time. 

(b) (Stock Price Change only Possible by Mutual Con- 
sent.) Appellant tries to say that permissive language 
with respect to making a change of the price at which 
the stock would be purchased either by the survivor or 
by the other party at any time by mutual agreement, 
ereated a duty in Duckworth to adjust the price of the 

stock ignoring the fact that it could only be changed by 
‘ mutual agreement and taking no cognizance of any such 
duty on the part of the late Mr. Easterday. 


IL (NO ALLEGATIONS INVALIDATING AGREE- 
MENT). Although appellant has recklessly used the 
words “fraudulently” and “inequitable conduct”, her 
pleadings do not approach support of such conclu- 
sions and are insufficient under Rule 9 (b) FRCP. 
The tendered affidavits do not supply the deficiency. To- 
gether they do not add up to a plaintiff’s burden of proof 
of fraud. Appellant’s profers fall into the category of 
either: (a) allegations respecting an increase in the value 
of the business since 1948, or (b) hearsay statements 
respecting opinions expressed by the late Mr. Easterday 
of the value of the business, or :(c) other types of im- 
material statements. 


Actually, none of these allegations are material and 
most of them are inadmissible under the rules of evi- 
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dence and hence in consideration of a Motion for Sum- 
mary Judgment under Rule 56 FRCP. 


IV. (APPELLANT’S FALLACIES). All appellant’s 
arguments are predicated upon two fallacies: 


One, that there was a duty on Duckworth alone to re- 
determine the sales price of the stock. The agreements 
show that this was a power im the two parties, which 
would exist with or without the proviso. 


Two, that the “inadequate consideration” was the price 
which was paid for the stock in 1956 at the time Duck- 
worth performed his duty to buy Easterday’s stock un- 
der the agreement. ‘The true “consideration” was the 
exchange of reciprocal mutual covenants made in 1948 
when the parties had each just acquired their stock at a 
price of $10.00 per share to buy and sell to the other 
at death or sooner at $10.00 per share being both par 
and cost. 


V. (AGREEMENT VALID ALTHOUGH IT BE- 
COMES MORE BENEFICIAL TO ONE PARTY). The 
mere fact that an agreement which is complete and reg- 
ular at the time of its making subsequently becomes more 
beneficial to one party than the other, does not con- 
stitate grounds for a court to rescind or cancel it or 
modify the obligations and duties thereunder. 


VI. (PUBLIC POLICY). Purchase and sale agree- 
ments to take effect upon death of a co-owner of a busi- 
ness are very prevalent and desirable for a business as 
well as the estate of a deceased. They keep businesses 
out of the Probate Court relieving it of a burden, pro- 
vide cash for the estate of deceased, keep the business 
going with its capital and assets intact and enable em- 
ployees of a business to have job security. 
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IV. ARGUMENT 


Introduction 


The following facts in addition to those set out in the 
Counterstatement of the case will be helpful in viewing 
this matter in its proper perspective. 


Barly in 1948 Easterday and Duckworth after careful 
negotiations, agreed to go into business together, taking 
over Easterday’s modest roofing business with Duck- 
worth substantially matching Easterday’s contribution 
with cash and providing youthful aggressive manage- 
ment for the business. Duckworth, a Naval veteran, 
trained in law and accounting, with 18 years experience 
in the roofing business, would only undertake the plan 
on the basis that he would acquire a proprietary interest 
in the business in which he would be working and, if 
he was the survivor, the ultimate ownership of the busi- 
mess. The arrangement conversely would relieve Kaster- 
day who was already past normal retirement age, of re- 
sponsibility and provide for him as it did provide secu- 
ity and dignity through the remaining years of his life. 
Through the Equipment note and the Purchase and Sale 
Agreement, he or his estate wowd be assured of gettmg 
in cash the full value of his contributed interest in the 
busimess, for Duckworth had to buy his stock at his cost 
unless he consented in writing to a change. (App. 30). 
The age differences and the possibilities of survivorship 
were considered by both (App. 24). 


After consultation with the Bank on a preliminary 
basis, the parties themselves wrote up the contract dated 
April 15, 1948, (App. 30). Following this the corpora- 
tion was formed and 7,600 shares were issued to Easter- 
day for his old business and 7,200 shares to Duckworth 
for cash at $10.00 per share as provided. In addition 
Easterday was also given a corporation note of approxi- 
mately $10,000 which was thereafter paid out of corpo- 





i a i Sa ae 


9 


ration funds for additional equipment much of which 
was old and obsolete. (App. 34-35). The parties then 
returned to the Bank which prepared the Purchase and 
Sale Agreement of May 28, 1948, (App. 30). It was signed 
by both parties and the Bank, and the stock deposited 
in accordance therewith. The duty on the survivor to 
‘buy at $10.00 per share was unquestionable in both agree- 
ments regardless of the value of the business at the date 
of death. 


It is conceded by Appellant in her brief at Pages 6, 
10, 14, ete., the price was full, fair, complete, regular 
and thus the agreements were supported by valid full 
consideration when signed. No changes were ever made, 
requested, contemplated or undertaken by either of the 
parties. (Page 8, etc.) 


The parties carried out the terms of the agreements 
and operated the business with Duckworth carrying out 
the major responsibilities of the business and Easterday 
enjoying considerable freedom from responsibility of the 
administration of the business. As an illustration of 
the value of Duckworth’s activities in the business, for 
the seven year period of 1941 to 1947 the average annual 
gross business done by Hasterday alone was $59,758.66. 
For the seven years 1949 through 1955 the average an- 
nual gross ‘business done by the Easterday-Duckworth 
Roofing (Company, Inc. was $426,475.25. (App. 35). Both 
parties drew salaries of about $7,500.00 per annum dur- 
ing the period the corporation was operated by them re- 
taining the earnings in the corporation and building up 
the ultimate value of the business, to keep the assets in- 
tact, fulfill business obligations and contracts and make 
secure the jobs held by the employees of the business. 


The business operated smoothly, profitably, and the 
parties worked together in harmony for eight years until 
September 11, 1956 when Hasterday, then aged 78, passed 
on. ! 











10 


Thus there arose a clear duty under Art. II of the 
Purchase and Sale Agreement on Duckworth to buy the 
760 shares of stock held by the Bank for $7,600.00 and 
although he had an option to pay in cash or purchase it 
in installments he paid to the Bank the sum of $7,600.00 
cash plus the trustee’s fee. 


Appellant, daughter of Easterday, appointed admin- 
istratrix, thereupon sued to rescind contractual agree- 
ments made and lived by on the part of Hasterday tied 
up the business of the Easterday-Duckworth Roofing 
Company in court proceeding, completely defeating and 
frustrating the objectives of the purchase and sale agree- 
ment as well as the antecedent agreement regarding the 
operation of the business. Reduced to simpliest terms, 
her reasons are that she contends that Duckworth alone 
had a duty to initiate some procedure whereby she might 
get more money. The lower court clearly saw that the 
allegations were of no substance and granted summary 
jadgment to Duckworth. 


I. No Material Issues of Fact 


Since both parties in interest in this:case moved for 
summary judgment, there is a recognition by both that 
there are no additional facts which could be offered to 
the Court at a trial which are not before this Court now. 


Certain of appellant’s proffered affidavits (App. 38- 
52), as will be discussed in detail in Section III, are 
based on hearsay, preliminary negotiations, immaterial 
and collateral matters which would be inadmissible in 
evidence, and a motion to strike these under FRCP 56 
was filed by defendant Duckworth (App. 61). Neverthe- 
Iss, if they are considered in their most favorable light, 
it will ‘be seen that they mainly relate to matters subse- 
quent to 1948, and indeed primarily to conversations 
which took place in 1956, purporting to quote statements 
of the late Mr. Easterday regarding his opinions of the 
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value of the business, ete. A few of the other allega- 
tions have to do with the preliminary negotiations look- 
ing to the contract to form the corporation made May 
18, 1948, but which are thus inadmissable since the con- 
tract is perfectly clear, no interpretation is necessary and 
indeed, the statements do nothing to contradict it. In 
any case they do not create a real issue of fact in this 
case. 


Thus it becomes apparent that the District Court Judge 
was correct in his view that this was a case which could 
be decided upon a motion for summary judgment, and 
did decide that the allegations, affidavits and proffers of 
this plaintiff failed to make out a case for a rescission, 
cancellation or modification of the agreements. 


II. Presumption of Validity of Agreements 


The complaint sought to cancel the Purchase & Sale 
Agreement but actually the two agreements are in effect 
attacked by this administratrix yet both were made for 
valid consideration and admittedly enforceable between 
her late father and Duckworth from 1948 on! Obviously 
Easterday and Duckworth’s purpose in reducing the agree- 
ments to writing was to clearly outline the understand- 
ing between them and to avoid involving the business 
they were to operate jointly in litigation such as has 
been done by this administratrix in contravention of the 
agreements based on a warped interpretation of their 
provisions. 


It is elementary law that where parties have reduced 
their agreements to writing, the writing is entitled to 
every possible presumption of validity and shall be in- 
terpreted to give the usual meaning to the language used 
by the parties. This is doubly true under circumstances 
such as we have here. In the Agreement of April 18, 
1948 in connection with the formation of the corporation, 
there was unequivocal provision that the stock should be 
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placed in trust, sold and transferred only: to the other 
party upon the death of one, or sooner by mutual agree- 
ment, and the purchase price would be at $10.00 per 
share, the same being par and cost, unless modified by 
the parties by subsequent agreement. 


This is ratified by the careful precise language uti- 
lized by the Bank in drawing the Trust Agreement of 
May 28, 1948, wherein the previously quoted provisions, 
particularly those of Article II and Article III requiring 
that upon death, the survivor “shall purchase” the stock 
of the deceased and “the Trustee shall sell” and finally 
providing that the price “shall” be $10.00 per share. It 
was provided that the price could be changed by mutual 
agreement, but there is no allegation whatsoever that this 
was ever done or attempted, or even discussed. 


All arguments offered in this case by the appellant are 
predicated upon her misinterpretation of these agree- 
ments and a claim that they created a duty upon Duck- 
worth of some sort to make a change in this stock price. 
This interpretation ignores the established rules of law 
for construing contracts that the word shall be taken in 
their usual meaning. ‘(3 Williston on Contracts, Revised 
Edition, §§ 601-621, particularly §607; Restatement of 
Contracts, § 231). Without this false premise, all of ap- 
pellant’s contentions about the duties of Duckworth are 
completely nullified. 


(a) No price change im eight years. 


As has previously been mentioned, there were provi- 
sions in both agreements, particularly in the Purchase 
and Sale Agreement, providing an express means whereby 
the purchase price of the stock could be changed by the 
two parties by mutual agreement. It is important to 
repeat that there is no allegation that a change was ever 
made, undertaken, considered, discussed, attempted, nor 
was anything done or any step taken towards accom- 
plishing this. 
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Duckworth’s statement that there was never any in- 
tent to change the price is seized upon and an attempt 
made to distort it. What might have happened in the 
future if Easterday had lived is unknown. The mate- 
rial fact is that between 1948 and 1956, there was no in- 
tent or attempt to change the price of the stock. The 
late Mr. Hasterday, in his lifetime, accepted the benefit 
of these contracts, accepted the risks attendant to the 
mutually binding agreements, and had he survived Duck- 
worth presumably would have been perfectly willing and 
certainly bound to purchase Duckworth’s stock at $10.00 
per share. He was also assured that he or his estate 
could lose nothing out of the investment which he made 
in the business in 1948, in the event, as was reasonably 
anticipated by both parties, he would be the first to die. 


(b) Stock Price Change only Possible by Mutual Con- 


sent. 


Notwithstanding the fact that the agreements provided 
a means whereby the stock price could be changed, ap- 
pellant is endeavoring to say that there was a duty 
which Duckworth failed to exercise by not initiating a 
change in the stock price. This contention is in direct 
contradiction of the language and ignores the fact that 
it would be impossible for Duckworth to make any change 
without the consent of Easterday or vice versa. Fur- 
ther, it concurrently ignores the fact that Hasterday did 
not, if he had such a duty, exercise it, or if he had such 
a thought, even discuss it at any time with Duckworth. 
Would it not be just as reasonable to assume that Easter- 
day, in fact, recognized the contribution of Duckworth 
in building up the business to the point where the corpo- 
ration’s average annual gross for seven years was $426,- 
475.25, while Easterday’s average annual gross when op- 
erating alone was for the preceding seven years $59,758.66 
and felt that no price change was warranted? 
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Ill. No Allegations Invalidating Agreements 


It is established that the agreements were valid in 
1948. ‘The language is clear and the meaning obvious. 
No, change of terms or price was ever made, or even con- 
sidered or attempted. What then does appellant assert 
as her grounds for seeking to cancel? She has care- 
lessly, unfairly and improperly under Rule 9 (b) FRCP 
used the words “fraudulently” and “inequitable conduct” 
in her allegations without support. She has further dis- 
torted the meaning of “confidence and friendship” and 
“consideration” and on these built her “house of cards”. 


She contends: First, that one of the “fraudulent rep- 
resentations” was that Duckworth would consent to a re- 
determination of the sales price of the stock from time 
to time. What terms Duckworth agreed to were fully 
stated in the two agreements and they add up to the 
same thing, that the two parties had a right or power, 


acting jointly and unanimously, to change the stock price 
if they saw fit to do so, but this was never done. 


Second, the appellant contends that the “considera- 
tion” was inadequate, wrongly assuming the “consid- 
eration” was the price of the stock paid in perform- 
ance of the contract in 1956 rather than recognizing the 
true “consideration” which was the mutual reciprocal 
agreement of the survivor to buy at the acquisition price 
of $10.00 per share. Full consideration is inescapably 
found here. 


Three, the appellant also has flourished the words “con- 
fidence and close friendship” and apparently endeavored 
to bring Easterday-Duckworth’s agreements to form a 
roofing ‘business under the very limited doctrines where 
there is a true relationship in law of confidence and trust 
such as between attorney and client or trustee and ward. 
However, when she attempts to build an argument on 
this fallacious basis she has to use as a premise her 
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previously mentioned completely incorrect statement that | 
Duckworth agreed “to consent” to a change in the stock | 
price, when the terms of both agreements clearly show | 


otherwise. 
She has yet to offer any explanation of Hasterday’s 


“duties” which were reciprocal and whether Easterday | 


would be accused of such malicious acts if Duckworth 
had died first. 


Tracing her allegations from the original complaint 
they seem to be as follows: 


1. In examining the complamt at (App. 2) it will 
be noted that the principal allegations begin with 


paragraph 10 at the bottom of App. 5 wherein the | 
appellant alleges there was a failure to file with | 
the trustee a certificate of revaluation of the stock. | 


Quite true. 
The remaining allegations of the complaint being 
in paragraphs 12 and 13 have to do with the im- 


pressions of the late Mr. Easterday regarding the | 


value of the business or stock in 1956. 


Paragraph 15 as set out on App. 7 undertakes to’ | 
oe the meaning of the agreements Exhibits A | 

, App. 10-12. Notice is particularly directed | 
to the fact that their lengthy paragraph discusses in | 
the main the desirability of making the change in © 
the price of the stock but contains no allegations in | 
respect to any conduct prior to the making of the | 
agreements in 1948 or anything which in any fashion | 
indicates that the agreement as signed did not reflect | 


and 


the ‘bargain made by the parties when the corpora- 
tion was formed and the business commenced. The 


remainder of this paragraph seems to seek something. 


in the nature of reformation of the contract for pur- 
chase and sale of stock although the prayers or de- 








mands of the Sag appearing on App. 9 seek | 


cancellation unless 
pellant more money than the contract calls for! 


Certainly these allegations fail to meet the re-_ 
quirements of Rule 9 FRCP and the requirements | 
of law as to any allegations of fraud, ete It is | 


ckworth elects to pay this ap- | 
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the facts not the conclusions of a pleader that meas- 
= ure whether such an issue is raised to the requisite 
} facts do not exist and are not plead in this case. 
To be actionable fraud, it must relate to the execu- 
tion of an instrument (Dixon v. Patterson, 160 U. 8. 
584, 40 L. Ed. 543, 16 Sup. Ct. 373). 


2. Three affidavits were offered by appellant in 
connection with the motions for summary judgment. 
These commence on page 38 of the appendix and with 
enclosures run through page 52. Duckworth moved 
to strike these and says here that their contents and 
enclosures cannot properly be considered under Rule 
56e FRCP. They should either be stricken or dis- 
regarded. 


Briefly they deal with the following: 


a. Affidavit of plaintiff Rae E. Helms. Oct. 30, 
1956, (App. 38). 

This affidavit relates to the purported “under- 
standin” of her late father, Charles W. Easterday, 
and has attached thereto Exhibit X a purported 
memorandum of the late Mr. Easterday which is 
wholly inadmissible in evidence and is based on hear- 
say, not upon personal knowledge of the affiant. 

The profit and loss statement of the company ap- 
pended to this affidavit in which she denies any 
knowledge with respect to the amount of business 
performed and its activities is immaterial and inad- 
missible. Further, the statements purportedly made 
to her by her late father are hearsay and inadmis- 
sible in evidence. 

The statements with respect to the estate are im- 
material. 

The statements with respect to pencil memoranda 
and preliminary drafts of the agreement to form the 
corporation are not admissible in evidence. 

The financial statements are not admissible in evi- 
dence because they are immaterial. 

The statement with respect to any other trust 
agreement is immaterial, irrelevant and the remain- 
ing statements in the ‘affidavit are immaterial to 
nae roceedings. 

fidavit of Bernard Weaver. (App. 49.) This 
affvlewst likewise, apart from being a testimonial to 
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the fine character of the late Mr. Easterday, is based 
upon facts which purportedly were told to Mr. 
Weaver by Mr. Easterday and as such is not based 
on personal knowledge, is hearsay and inadmissible 
in evidence. 

c. Affidavit of Ann Panor. (App. 51.) This affi- 
davit is based on statements made by the late Mr. 
Easterday to the Affiant. It is not based on per- 
sonal knowledge, is strictly hearsay and wholly in- 
admissible in evidence. 

Rule 56 (e) FRCP states: 


“Form of Affidavits: Further Testimony. Sup- | 
porting and opposing affidavits shall be made on per- 
sonal knowledge, shall set forth such facts as would | 
be admissible in evidence, and shall show affirma- | 
tively that the affiant is competent to testify to the | 
matters stated therein. Sworn or certified copies of | 
all papers or parts thereof referred to in an affidavit | 
shall be attached thereto or served therewith. The | 
court may permit affidavits to be supplemented or | 
opposed by depositions or by further affidavits.” | 


The above quoted Rule 56 (e) seems abundantly clear. | 
It has been interpreted by the Supreme Court of the | 
United States in Automatic Radio Company v. Hazeltine, | 
339 U. S. 827, 70 Supreme Court 894, 94 L. Ed. 1312 | 
(rehearing denied, 340 U. S. 846, 71 Supreme Court 13, | 
95 L. Ed. 620) wherein the Court says that an affidavit | 
based on information and belief does not compiy with rule | 
56 (e) of the Federal Rules of Civil Procedure. 


This court in a case involving an affidavit enclosing a 
letter from a judge of the U. S. Court in China, Jame- | 
son v. Jameson, 85 U. S. Appeals, D. C. 176, 176 F. 2d, , 
158 dealt with this express question and in the opinion | 
it is stated referring to this rule at P. 178: 7 


“This rule plainly required (the word ‘shall’ being | 
mandatory) than an affidavit state matters personally | 
known to the affant. A statement in such affidavit | 
as to what the affiant ‘verily believes’ does not sat- | 
isfy this requirement. Belief, no matter how sincere, | 














18 


is not equivalent to knowledge. It is further re- 
quired that the facts set forth in the affidavit be such 
as would be admissible in evidence should it be given 
from the witness stand during trial of that case. 
Statements in the Appellant’s affidavit which we have 
outlined above would, if given as testimony, be 
clearly objectionable as being hearsay. As one fed- 
eral court has put it: ‘Affidavits filed by a party in 
support or in opposition to a motion for summary 
judgment must present evidence. The affidavii 
should follow ‘substantially the same form as though 
the affiant were giving testumony’. “(quoting Seward 
v. Nissen, 2 F. R. D. 545 (D. C. Delaware 1942). 
‘(Italics added). 

In Dewey v. Clark, 86 U. S. Appeals D. C. 137, 180 F. 
2d 766, although the case originated in the Municipal 
Court and was based on an interpretation of the Rules 
of that court, the court in passing on the validity of a 
motion for summary judgment disregarded allegations 
based upon information and belief. 


In Wittlm v. Gracalone, 81 U. S. Appeals, D. C. 20, 154 
F. 2d 20, the court refused to consider statements of fact 
contained in a motion itself signed only by counsel. 


Moore’s Federal Practice, Second Edition, volume 6, 
beginning at page 2324, discusses the interpretation of 
Rule 56 ‘(e). On page 2327 it is said: 


“Affidavits containing statements made merely on 
‘information and belief’ will be disregarded. Hear- 
say testimony and opinion testimony that would not 
be admissible if testified to at the trial may not prop- 
erly be set forth in an affidavit. The affidavit is no 
place for ultimate facts and conclusions of law, nor 
for argument of the party’s cause. * * 


The District Court did not rule on this motion to 
strike, by reason of granting the motion of Duckworth 
for summary judgment the necessity for a ruling being 
obviated. It is urged that this court likewise disregard 
the objectionable statements in these various affidavits 
and affirm the decision of the District Judge. 
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3. Appellants’ points asserted at page 10 of her brief, 
contend: 





a. Point one is merely formal. 

b. In point two an attempt is made to create a 
relation of “confidence and close friendship” stating 
that Easterday was induced by “fraudulently rep- 
resenting”, etc. 

There are situation in law where relationships of 
confidence, etc., might exist such as between an at- 
torney and a client, trustee and ward, banker and 
affant, ete. However, to establish this there has to 
be positive showing of facts creating what in law 
amounts to circumstance where one party has a right 
to rely on the other and the party in whom this 
trust is reposed has cognizance of this situation. In 
fact what this plaintiff has endeavored to do is to 
distort the time elements and the lay or everyday 
meaning of the words confidence and friendship into 
creating a situation in law which does not and can- 
not exist on the basis of the facts in this situation., 
These men who were in busimess together for eight 
years developed after the agreements were signed a 
relationship of confidence and friendship between 
each other which was mutual, reciprocal and is not 
denied in this aspect by defendant Duckworth. 

With respect to the relationship leading to the 
signing of these agreements as has been clearly dem- 
onstrated in the affidavits filed by Duckworth as well 
as by the trust officer of the Bank. (App. 53), it is 
established that the Bank functioned in preparing 
the agreements sought to be rescinded here in the 
drafting and as trustee and in behalf of both par- 
ties. Indeed no allegation is made anywhere that 
the Bank has not properly discharged its duties in 
connection with this kind of matter. Its participa- 
tion however is pointed out in order to demonstrate 
that there was no reliance upon Duckworth by East- 
erday or vice versa in connection with the formation 
and the preparation of the agreements sought to be 
rescinded. 

‘C. The remaining three points numbers TII, IV, 
and V on pages 10 and 11 of her brief have to do 
with consideration and purchase price of stock. Com- 
menting on this it may be repeated that she is labor- 
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‘ing under a misconcept of what the “consideration” 
for the agreements was. 

In the fundamental analysis of this, the considera- 
tion was the stated consideration in the agreement 
plus the exchange of mutual promises in 1948 


Has appellant made a case for cancellation?—NO. 


In 9 Am. Jur., page 352 on Cancellation of Instru- 
ments, 


“This power of equity is, however, very exceptional 
in its character. The purpose of its exercise is not 
to interfere with the freedom of contract or with 
proper legal liability even for bad bargains; but 
only to supplement the powers of courts of law 
where there is an exception equity of a settled and 
recognized kind. It is a power of a most delicate 
nature, and should not be exercised unless justified 
by some such element as actual fraud, accident, mis- 
take or insolvency, and then only when such element 
is made clearly to appear.” 


At Page 359: 


“Mere inadequacy of price, improvidence, surprise, 
_ or hardship, unaccompanied by any element of fraud, 
mistake, or illegality, or even impossibility of per- 
formance, will not, however, furnish basis for inter- 
sition of equity by way of cancellation or recision. 
oreover, if parties make contracts upon contin- 
gencies uncertain to both with equal means of infor- 
mation, and there is no fraud, the courts cannot un- 
dertake to set such contracts aside.” 


Ratland Marble Co. v. Ripley, 10 Wallace, U. S. 339, 
19 L. Ed. 955 is in many respects analogous to the pres- 
ent circumstance, where Easterday has had the benefits 
of the two agreements made in the spring of 1948 with 
Duckworth. In addition to it, other cases in the Supreme 
Court on cancellation or reformation of contracts which 
will be discussed in Section V are Gavinzel v. Crump, 22 
Wallace 308, 22 L. Ed. 783 and Galveston Causeway Con- 
struction Co. v. Galveston, 284 Fed. 137 Affirmed 287 Fed. 
1021 Certiorari denied, 262, U. S. 747. 
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In the case of DuBois v. DuBois Water Works, 176 
Pennsylvania 430, 35 Atlantic 248, 34 LRA 92, discussing 
cancellation of contracts, it is said: 





“The power of a court of equity to compel can- 
cellation of a contract though well established, is 
very exceptional in its character. Its purpose is 
never to interfere with the freedom of contracts, or 
with proper legal liabilities, even for bad bargains, 
but only to supplement the powers of courts of law 
where there is exceptional equity of a settled and 
recognized kind.” 

It goes on to say that inadequacy of price, improvidence, 
surprise and hardship are not basis for intervention. 
This case involved an attempt to cancel a water contract 
because of inadequacy of supply and the court held that 
the parties were bound by the contract. 


Additional cases dealing with the general theories of 
the power of a court to rescind or cancel a contraci are 
Saunders v. Monroe, 56 App. D. C. 1382, 10 Fed. (2d) 997 
(deed reformed), Stinson v. New York Infe Insurance 
Co., 83 U. S. Appeals D. C. 115, 167 F. 2d 233 (war 
clause), Hawkins v. Fradkm, 85 U. S. Appeals D. C. 310, 
178 F. 2d 705 (deed), Murray v. Gadsden, 91 U. S. Ap- 
peals D. C. 38, 197 F. 2d 194 (joint savings account), 
Nee v. Dillon, 85 WLR 323 — U. 8. App. D. C. — — 
Fed. 2d. — (deed), Universal Jewelry Co. v. Maclver, 
68 A. 2nd 228 (extravagant purchase). 


Actually the question of a relative hardship under con- 
tracts comes up very often not only in cases seeking the 
rescission or cancellation, but reformation and modifica- 
tion as well. 


i 


The U. S. Supreme Court in Moffett, etc. vs. Rochester, | 
178 U. S. 373, 44 L. Ed. 1108, 20 Sup. Ct. 957 in a case © 
PA of an admitted mistake in a contractor’s bid for the city, | 
“quoted from an earlier case Hearne vs. Marme Insurance 
Company, 20 Wallace 488, 22 L. Ed. 395, as follows: 
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“The reformation of written contracts for fraud 
or mistake is an ordinary head of equity jurisdiction. 
The rules which govern the exercise of this power 
are founded in good sense and are well settled. 
Where the agreement as reduced to writing omits or 
eontains terms or stipulations contrary to the com- 
mon intention of the parties, the instrument will be 
'corrected so as to e it conform to their real in- 
tent. The parties will be placed as they would have 
stood if the mistake had not occurred. 

“The party alleging the mistake must show exactly 
in what it consists and the correction that should 
be made. The evidence must be such as to leave no 
reasonable doubt upon the mind of the court as to 
either of these points. The mistake must be mutual, 
and common to both parties to the instrument. It 
must appear that both have done what neither in- 
tended. A mistake on one side may be a ground for 
rescinding, but not for reforming, a contract. Where 
the minds of the parties have not met there is no 
contract, and hence none to be rectified.” 


The basis for all acts of cancellation, reformation, etc., 
is to make agreements conform to an intention other 
than the provisions thereof which pre-existed the instru- 
ment in question. See 45 Am. Jur., page 586, wherein 
it is said: 
“Inasmuch as the relief sought in reforming a writ- 
ten instrument is to make it conform to the real 
agreement or intention of the parties, a definite in- 
tention or agreement on which the minds of the par- 
ties had met must have pre-existed the instrument in 
question * * *. The difference must be affirmatively 
and clearly shown and it must be further shown that 
the difference was due to fraud or mistake. If no 
prior agreement or intention existed the only remedy 
3s recision. If a case for recision cannot be made 
out and a prior existing agreement or intention dif- 
fering from the instrument before the court cannot 
_be proved, then the instrument must stand as made.” 


In the same volume, see page 609 where it states that 
to claim relief from a mistake the same must be in the 
drafting of the instrument and page 619 where it states: 
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“the fraud which would entitle a party to relief is 
fraud at the time of the execution of the instrument 
and not in a subsequent and distinct transaction.” 
By Appellant’s own statements, these agreements were 
proper when made in 1948. The rules as set down in 
these cases should be considered particularly in the light 
of the present circumstance when the most favorable con- 
struction which could be given to all of the plaintiffs al- 
legations and proffers, notwithstanding their inadmissi- 
bility, would only demonstrate that there was an increase 
in the value of the stock after the agreements were made, 
and that this increase in value was a factor known to 
the late Mr. Easterday. 


IV. Appellant’s Fallacies 


The ingenious use of fallacies in describing duties and 
consideration by appellant has been discussed in Section 


III and is only briefly summarized here. 


First, appellant says that there was a duty on Duck- 
worth alone to somehow change the stock price. As pre- 
viously pointed out whatever rights, duties, powers, obli- 
gations or burdens existed by reason of this agreement 
were mutual and reciprocal. Actually what she has tried 
to call a duty on the one is a power in the two parties 
as can be clearly read in the agreements. Further the 
provision is surplusage in the agreements since it merely 
states the parties together may amend the agreements 
which they could have done anyway. 


Second, she says the consideration was the sum paid 
in 1956 for the stock when it was in fact the mutual 
agreements in 1948 between Easterday and Duckworth. 
It is this date that is controlling in the Court’s approach 
to the value of consideration here to the extent that it 
may be of importance in determining the adequacy of 
consideratton. The payment of the money as agreed for 
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the stock by Duckworth to the National Bank of Wash- 
ington in 1956 was in performance of the contract. Thus 
Appellant’s whole argument with respect to inadequacy 
of consideration is built up upon this fallacy and when 
the error is pointed out it will readily be seen the argu- 
ment completely fails because, of course, the considera- 
tion was ful value, was mutual, reciprocal and entirely 
adequate. 


When these points are clarified, it will be seen that 
appellant’s arguments and her citations from other juris- 
dictions have no bearing here. For this reason her argu- 
ments and citations are not answered categorically. 


V. Agreement Valid Although It Becomes More 
Beneficial to One Party. 


The mere fact that an agreement becomes more bene- 
ficial to one party than another by reason of events sub- 
sequent to its making has no bearing on its validity and 
enforcebalility and cannot conceivably constitute grounds 
for a Court to rescind, cancel, modify or alter it or the 
obligations and duties thereunder. This topic also has 
been touched upon in Section III. 


The United States Supreme Court in Gavinzel v. 
Crump, 22 Wallace 308, 22 L. Ed. 783, has given us the 
basie doctrine in a case involving a bond payable in Con- 
federate currency. After discussing the risks and the 
knowledge of the parties, the Court said: 


“# * * but if parties make contracts where there 
is no fraud, upon contingencies uncertain to both, 
with equal means of information, the court cannot 
undertake to set them aside.” 

The principle is all the more applicahle where the in- 
erease is due substantially to a party’s efforts in reliance 
on the agreements. 


In 9 Am Jur, Page 371, on Cancellation, it is said: 
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“Nor is the fact that a contract has become more 
burdensome upon the complainants in its operation | 
than was anticipated reason for rescinding it in 
Equity.” | 

The United States Supreme Court in Rutland Marble ! 
Co. vs. Ripley, 10 Wallace (U. S.) 339, 19 L. Ed. 955, 
dealt with the question of a deed granting rights to re- 
move marble from certain property and an attempt was 
made to rescind the contract. 


The Court said: 


“We proceed next to inquire whether there is any 
sufficient reason for decreeing a cancellation of the ! 
contract of January 22, 1850, as prayed for by the 
Marble Company. This is a call for an exercise of 
the highest chancery power, a power most frequently | 
exerted in eases of fraud, accident or mistake. The 
grounds upon which the Company. rest their claim 
that the contract may be decreed to be rescinded and 
canceled are, that Ripley has not performed the 
duties which it imposed upon him; that though it 
was, when made, intended to operate for the equal 
benefit of both parties, it has become, am the progress 
of time, oppressive and burdensome to the com- 
plaintants, or, as they denominate it, unconscionable; 
that it makes them partners with Ripley, or his suc- 
eessors in title to the mill, whether they will or not; 
and that, if corporations cannot enter into partner- 
ship, they cannot purchase the lands subject to the | 
obligation of becoming partners and, therefore, the — 
contract restrains the alienability of the property. | 

“Before proceeding to a consideration of these it | 
is proper to remark that the agreement is insepara- | 
ble from the deed for the land made by Ripley to 
Barnes. They were made at the same time, and they 
are parts of one arrangement. What ts asked, there- 
fore, ts, not to rescend an entire contract, but to 
strike out of wt a part. It is clear that the rights 
secured to Ripley by the agreement were a part of 
the consideration for his grant of the land, and so 
it was understood at the time his deed was made. 
If there was nothing else to show this, it is made 
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apparent by the reservation in the deed of a right 
of entry. to secure the fulfillment of the stipulations 
of the agreement. But the deed was an executed: 
contract. It conveyed the title to the grantee. If, 
_ therefore, the agreement is rescinded by a decree of 
the court, the consideration of the grant is taken 
_ from the vendor after his conveyance has taken ef- 
fect, and yet his grant is enforced. It is believed 
_ that such action by a court of equity is quite un- 
precedented. It has been ruled that when a party 
seeking to set aside a conveyance made by him has 
received part of the consideration, he must return 
it before a court of equity will cancel the conveyance. 
| Miller v. ‘Cotton, 5 Ga. 341; Story, Eq. sec. 707. 
“That one party to an executory contract, partly 
executed, has violated this engagements, is generally 
_ no sufficient reason for a decree by a court of equity, 
at the suit of the other party, that the contract shall 
be annulled. Certainly it is not in the present case. 
If the contract has been broken by Ripley, the Mar- 
_ ble Company has an adequate remedy at law. Nor 
is it any reason for rescinding the contract that it 
has become more *burdensome (*356) im tts opera- 
tion upon the complainants than was mstolinstod If 
it be, mdeed, unequal now; if tt has become wncon- 
scionable, that might possibly be a reason why a 
court should refuse to decree its specific perform- 
ance; but it has nothing to do with the question 
whether tt should be ordered to be canceled. It ts 
not the province of a court of equity to undo a bar- 
gam because tt is hard. Nor have the other reasons 
assigned in support of the complainants’ prayer for 
cancellation any more weight in view of the circum- 
stances of the case.” (Italics added.) 


Likewise, the Supreme Court denied Certiorari in Gal- 
veston Causeway Construction Co. vs. Galveston, 248 Fed. 
137, Affirmed 287 Fed. 1021, Certiorari Denied 262 U. S. 
747, where impossibility. of performance was a basis for 
cancellation and the result of hardship was alleged but 
denied. 





27 


In 1949 our Municipal Court of Appeals in Universal 
Jewelry Company vs. McIver, 68 At. 2d., 226, involving 
an attempted recision of a contract to buy a pair of 
shoes, the court said: 


“An improvement or extravagant purchase may not 
be rescinded simply because it is contrary to the dic- 
tates of good judgment. ‘A court has no provisions 
to which he has agreed, merely because they operate 
disadvantageously as to him.’” (quoting Stinson vs. 
New York Life Insurance Company, 83 U. S. Appeals 
D. C. 115, 167 Fed. 2d. 233.) 

The Stinson case involved a war clause in a life in- 
surance policy but the case generally speaking involved 
a matter of interpretation of contract language. 

These principles are further supported by many of the 
eases cited in Section IIT. 


VI. Public Policy 


Agreements of this type between the co-owners of small 
businesses are very. prevalent today and are highly de- 
sirable from the standpoint of the parties and the Courts. 
Furthermore they help the general economy of this 
country. 


In the case of the party first to die (here, Mr. Easter- 
day) they assure him and his estate that he will get his 
money out of the business in cash, fix a positive value 
for death and estate tax purposes and save the Estate 
the trouble of being involved in a business about which 
the executor frequently knows nothing (as is true here). 


The Courts are relieved of all the trouble of admin- 
istering a share of a business and should be relieved 
from litigation such as this. 


The business can continue and thus fulfill its contracts, 
guarantees, etc., and by reason of having the continuity, 
stability, intact capital, etc. can have attracted orig- 
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inally and now retain its employees which is to their 
benefit as well as that of the business. 


The survivor (here, Mr. Duckworth) having worked to 
build up a business and a life for himself can continue 
without the difficulties of Probate Court formalities and 
can, carry forward the business with the inducement that 
comes from proprietorship in the best interest of all in- 
volved. 


V. CONCLUSION 


Appellee feels that not a vestige of a case has been 
made out by. this Administratrix but in view of her emo- 
tional approach to the case offers these thoughts. This 
was not a suit at the instance of Easterday who claimed 
that he had been defrauded. Indeed we can presume 
by his acquiescence in living by these transactions, as 
Duckworth had done, and by neither making any attempt 
to make any changes in the prices at which the stock 
' might be transferred that they recognized that Duck- 
worth was responsible for the increase in the value of the 
business in anticipation the possibility of ultimately ac- 
quiring full ownership of the stock of the business. 


Such is the theory behind the inducement to all busi- 
nessmen to make reciprocal purchase and sale agreements 
which are so common in business today, and which are so 
highly recommended by banks and insurance companies. 
Let us consider what Hasterday’s position might have 
been, while we are examining these equities, had Duck- 
worth not come along. Perhaps in his advahced years 
and lessening of energy and industry and the increase 
in competition, his business would have been worth even 
less than the amount he will have realized out of these 
contracts. Through these contracts, he had almost nothing 
to lose, since even if the business were to be unsuccessful 
and were the stock to decline greatly in value, he, with 
his stock control and his power respecting a change in 
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the price, could have insisted that the price be kept at 
$10.00 per share. 


Of course, we must say again too in evaluating the. 
i equities that had Duckworth predeceased Easterday, could 
: it have been said of Easterday when he came to discharge 
his duty to purchase Duckworth’s stock at $10.00 per 
share that he was guilty of fraudulent and inequitable | 
conduct? There can be no distinction. The answers | 
cannot be found in the appeal records but is it not more | 
logical to assume that both of these men understand the 
real situation and were both satisfied with the status quo 
regarding the stock price? 


The law is perfectly clear in setting out the strict 
burdens and tests applicable to a situation such as this 
and this appellant has failed to measure up by any of 
them. She would like the Court to make her a “better 
bargain” but if Courts start this kind of thing, our whole 
economic structure will be destroyed. The granting of | 
summary judgment was correct and should be affirmed. 





Respectfully submitted, 


Grorrrey CrEYKE, JR. : 
Henry M. Moore | 
Attorneys for appellee, | 
| 400 Washington Building, 
| Washington 5, D.C. 


| Hopson, CreyKe, Liescoms & Gray 
| Of Counsel 
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IN THE 
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No. 13,714 





Rar E. Hetms, Administratrix of the Estate of 
Charles W. Easterday, deceased, Appellant 
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Rarmonp F. Duckworrs, et al, Appellees 





Appeal from the United States District Court for the | 
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APPELLANT'S REPLY TO BRIEF OF APPELLEE ! 
DUCKWORTH 





APPELLEE DUCKWORTH HAS FAILED TO EXPLAIN THE 
FRAUD, BAD FAITH AND INEQUITABLE CONDUCT 
INVOLVED IN THE CASE AT BAR 


Examination of appellee Duckworth’s brief shows that | 
the whole tenor of his argument is that the original price | 
of the stock set forth in the stock purchase agreement | 
was intended to be the ultimate price. No attempt whatso- 
ever is made by him to explain his self-admitted bad faith 
and inequitable conduct concerning the agreement. 
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As pointed out by the appellant numerous times in her 
main brief, Duckworth readily admits that he never had an 
intention at any time to consent to an increase in the price 
at which the stock was to be purchased. After brazenly 
making this admission, he argues that the original price 
was intended to be the ultimate price, although, as a lawyer 
and accountant, he certainly knew that the language of the 
various agreements signed by the parties at the inception 
of their negotiations led the late Mr. EKasterday to believe 
the he (Duckworth) would consent to a reasonable price 
increase or decrease. The agreement clearly contemplated 
that the purchase price would be adjusted as the value 
of the stock changed from time to time, and the record 
shows that the late Mr. Easterday died believing that 
his estate would receive the true value for his stock rather 
than the par value of $10.00 per share. 


To repeat, it is respectfully submitted that the stock 
purchase agreement was executory, as well as executed, 
and contemplated changes in the purchase price of the stock 
from time to time. One of its important functions was to 
assure that Easterday’s estate (whom Duckworth’s brief, 
at p. 13, states was ‘‘reasonably anticipated by both parties 
* * * would be the first to die’’) would receive fair value 
for his stock. 


Nevertheless, Duckworth now admits that at the time he 
executed the agreement, and all during the eight years that 
his close friend and confident lived, he had no intention, 
if asked, to carry out the clear purpose of their solemn 
agreement. It is difficult to imagine any instance of ad- 
mitted bad faith or inequitable conduct practiced on an 
unsuspecting old man who must have been in a weakened 
physical and mental condition on account of his advanced 
years. As was so aptly stated by the late Justice Wendell 
Phillips Stafford in his treatise, ‘*‘A Handbook of Equity,”’ 
page 342: 


vine 
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‘‘As fraud is never so heinous as when it is perpe- 
trated by one in whom a special trust has been re- 
posed (for such betrayers, as Dante reported, the 
lowest pit in Hell is reserved), so also it is in such 
relations that fraud may most easily be practiced.’’ 


APPELLEE DUCKWORTH PLACES GREAT RELIANCE ON 
CERTAIN ALLEGED FACTUAL STATEMENTS WHICH 
IT IS SUBMITTED ARE NOT SUPPORTED BY THE 
RECORD 

Appellant deems it necessary to call the attention of this 
Court to the following instances in appellee Duckworth’s 
brief wherein he places great reliance on certain factual 
statements which it is respectfully submitted are not sup- 
ported by the record. 

1. At page 8 of his brief, beginning with the third para- 
graph, appellee Duckworth states: ‘‘The parties them- 
selves wrote up the contract dated April 15, 1948.”’ Exam- 
ination of the contract dated April 15, 1948, (App. 10) 
shows that it is practically a verbatim copy of the prelimi- 
nary draft agreement (App. 48, 49), prepared by Duck- 
worth a short time prior thereto. The penciled notation 
signed by Raymond [Duckworth] (App. 49) conclusively 
shows that appellee Duckworth prepared the preliminary 
draft agreement from which the contract was made. 


2. In the second paragraph beginning on page 9 of his 
brief, appellee Duckworth gives an illustration of the value 
of his activities in the business and makes reference to cer- 
tain figures regarding the gross business done before and 
after he joined with Mr. Easterday. In the next to the 
last paragraph of her affidavit in support of her motion 
for summary judgment (App. 40, 41), appellant specifically 
denied such facts. 

3. In the first paragraph on page 12 of his brief, ap- 
pellee Duckworth gives the impression that the Bank 
(appellee National Bank of Washington) prepared the 
Trust Agreement of May 28, 1948, and decided what terms 
should be incorporated therein. The affidavit of Aubrey O. 
Dooley, Vice President and trust officer of the Bank, states: 
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‘‘The sole participation of the bank or affiant in the 
preparation of the agreement of May 20, 1948, was 
limited to the incorporation therein of the previous 
agreement of the said parties and defining the duties 
of the bank as Trustee should it be called upon to con- 
summate the sale of the stock of a deceased stockholder 
at the price and upon the terms and conditions there- 
tofore agreed upon by said parties.’’ 


4, In the third sentence contained in the first paragraph 
of page 13 of his brief, Duckworth states: ‘‘The material 
fact is that between 1948 and 1956, there was no intent or 
attempt to change the price of the stock.’? Appellee Duck- 
worth can state what he intended, but the record clearly 
shows he is speaking for himself and not for Easterday. 


5. On this same page of his brief, appellee Duckworth 
makes the supposition that it would be just as reasonable 
to assume that Easterday recognized the contribution made 
by Duckworth to the business and consequently felt that 


no change in the price of the stock was warranted. Cer- 
tainly any such supposition would be completely contrary 
to the statements and actions of Easterday made prior to 
his death. 


THE QUESTION AS TO THE ADMISSIBILITY OF CERTAIN 
AFFIDAVITS IS NOT PROPERLY BEFORE THIS COURT 
FOR CONSIDERATION 

On pages 16, 17 and 18 of his brief, appellee Duckworth 
argues that certain affidavits filed by the appellant (plain- 
tiff below) should not be before this Court and that, con- 
sequently, such affidavits and enclosures should be stricken 
or disregarded by this Court. 


In the lower court, appellee Duckworth filed a motion to 
strike three affidavits filed by the plaintiff below in support 
of her motion for summary judgment (App. 61). Appel- 
lant filed her memorandum of points and authorities in 
opposition to the motion to strike. Oral argument was 
heard by the Court on this motion at the time the respec 
tive motions for summary judgment were argued. The 








5 | 


lower court ruled on the motions for summary judgment, 
but did not rule on the motion to strike the affidavits from 
the record. Counsel for appellee Duckworth did not make 
any reference to said motion to strike in the order which 
he prepared and submitted to the court and which order 
is the subject of this appeal. It is therefore respectfully 
submitted that appellee Duckworth has waived his right 
to a ruling on said motion; that it is highly improper for 
him to ask this court to rule on the question of the ad- 
missibility of said affidavits, and that the affidavits con- | 
stitute a part of the record on this appeal. | 

If the affidavits had been stricken by the lower court, | 
material questions of fact would have been at issue, and 
the case could not have been decided under summary judg- 
ment procedure. The lower court considered the affidavits 
in question and they are an important part of the record 
certified to this Court by the lower court. 


If the affidavits had been stricken from the record, ap- 
pellant naturally would have raised the question of their 
admissibility as a point on its appeal to this Court. How- 
ever, since the affidavits were not stricken from the record 
and no cross appeal was noted by appellee Duckworth, it 
is submitted that the question of their admissibility is not 
properly before this Court for consideration. 


CONCLUSION 

For the foregoing reasons and the reasons set forth | 

in appellant’s main brief, it is respectfully urged that the 

judgment of the lower court be reversed and that this 

case be remanded with instructions to order the recission : 
of the stock purchase agreement dated May 20, 1948. 


Respectfully/submitted, : 
WY | 
Joun E. Larson | 


Benton C. Touzey, JR. 
Attorneys for Appellant 








